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public procurement - legal changes published in May 2020 

Decision of the Constitutional Court of Romania no. 865/2019 regarding the rejection of the 
exception of unconstitutionality of the provisions of art. 611 and of art. 69 para. (2) of Law no. 
101/2016 on remedies and means of appeals  for the award of public procurement contracts, 
sectoral contracts and works and service concession contracts, as well as for the organization 
and functioning of the National Council for Solving Complaints was published in the Official Gazette of 

Romania, Part I, no. 444 of May 27, 2020. 

Although the Constitutional Court rejected the objection of unconstitutionality as unfounded, a number of important 
issues related to the bail were mentioned. 

The object of the exception of unconstitutionality was represented by the provisions of art. 611 of Law no. 101/2016. In 
substantiating the objection of unconstitutionality, its authors argued, in essence, that by imposing the bail 
unconditionally, the legislator ignores the presumption of good faith in the exercise of procedural rights applicable in 
civil matters and in the field of administrative law, automatically assuming bad faith and the misconduct of the 
contesting party who is obliged to provide a guarantee to support the real motivation of the complaint. Thus, regardless 
of the procedural conduct of the contesting party, the latter is obliged to preserve sums of money, in an abusive manner. 

The Court considered that these criticisms are unfounded, stating that, by setting the bail, the legislator sought, on the 
one hand, to discourage the unfounded claims or the exercise of the procedural rights in bad faith, and, on the other 
hand, to provide a guarantee aimed to cover any damage that may be caused to the party against whom action is 
requested, in case in which the claim of the person who is paying the bail is rejected. 

Also, the Court also emphasized that the introduction of this obligation to pay the bail is an appropriate, necessary 
legislative measure that maintains a fair balance between the requirements of the general interest protected by the 
legislator - the prevention of the exercise of procedural rights in bad faith - and the individual interest of the litigants to 
have effective access to the court in order to use the procedural means made available to it (see in this regard Decision 
no. 558 of 16 October 2014, published in the Official Gazette of Romania, Part I, no. 897 of 10 December 2014). 

 

 


