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public procurement - legal changes published in June 2020 

Decision of the High Court of Cassation and Justice no. 27/2020 regarding the examination of 
the notification submitted by the Brașov Court of Appeal - Civil Section, in File no. 
504/119/2019, for the pronouncement of a preliminary decision was published in the Official Gazette 

of Romania, Part I, no. 536 of June 23, 2020. 

The High Court of Cassation and Justice has been asked for a preliminary ruling on the following question of law: "1. If 
the procedure of the presidential order on the suspension of the execution of a performance guarantee annexed to a public 
procurement contract is admissible, in the situation where in the litigation aimed at solving the merits of the cause  it was not 
requested the suspension of the execution, under the conditions provided by article 53 paragraph (2) of Law no. 101/2016, 
nor were aspects other than those that could be invoked 2. In the event that the High Court of Cassation and Justice considers 
that the presidential order is admissible, in so far as different matters are raised of those that can be invoked by the means 
regulated by article 53 paragraph (2) of Law no. 101/2016, it is necessary to establish the time until which, in the eventual 
temporary suspension, ordered by way of the presidential order, produces its effects, respectively if they are limited in time 
until the settlement of the request for suspension formulated in the special procedure regulated by art. 53 para. (2) of Law no. 
101/2016 or until the settlement of the dispute on the merits of the cause. " 

The High Court established that the procedure of the presidential order on the suspension of the 
execution of a performance guarantee, relating to a public procurement contract, is not 
admissible. 

The Supreme Court considered that, being annexed to the public procurement contract, the performance guarantee is 
an integral part of it, and the requests and actions to which the parties are entitled are those provided by the special 
law, respectively Law no. 101/2016, which refers to the public procurement contracts. Therefore, the provisions of art. 
2,321 of the Civil Code, which refers to the autonomous guarantees, are not applicable. 

Thus, the execution of the performance guarantee is part of the execution of the public procurement contract. 
According to the provisions of article 53 paragraph 1 index 1 of Law no. 101/2016, the disputes and requests arising 
from the execution of administrative contracts (the public procurement contract being, without a doubt, an 
administrative contract) are resolved in the first instance by the civil court of common law. 

As the dispute in connection with which the request for a presidential order was made concerns the finding of non-
existence of the right to request the execution of the performance guarantee (deriving from the public procurement 
contract), it results that the special Law 101/2016, which provides for the possibility, pursuant to article 53 paragraph 
(2),to submit a request to suspend the execution of the contract until the solving of the merits of the case, allows the 
interested party only to use this mean of action. 

Even if the dispute is settled by a common law court, the applicable law is the special one, respectively the Law no. 
101/2016, which removes the incidence of the provisions of the Code of Civil Procedure, which represents the common 
law in the matter, as provided by the provisions of art. 68 of Law no. 101/2016. 
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For all these reasons, the High Court admitted the referral and established that, being in the presence of a litigation 
regarding the execution of a public procurement contract, the provisions of the special law, respectively of Law no. 
101/2016, which provides, in article 53 paragraph (2), which are the requests that can be submitted by the parties 
regarding the suspension of the execution of the contract. Therefore, it is not admissible to submit a request for 
suspension, by means of a presidential order, provided by art. 997 of the Code of Civil Procedure, regardless of the 
existence or non-existence of reasons other than those that can be invoked in the procedure regulated by the Law no. 
101/2016. 

Government Decision no. 485/2020 for the amendment and supplementation of the 
Methodological Norms for the application of the provisions regarding the award of the 
sectoral contract/ framework agreement from Law no. 99/2016 on sectoral procurement, 
approved by the Government Decision no. 394/2016, as well as for the amendment and 
supplementation of the Methodological Norms for the application of the provisions 
regarding the award of the public procurement contract/ framework agreement from Law no. 
98/2016 on public procurement, approved by the Government Decision no. 395/2016 was 

published in the Official Gazette of Romania, Part I, no. 561 of June 29, 2020, entering into force on the same date. 

The Methodological Norms for the application of the provisions regarding the awardof the sectorial contract/ 
framework agreement from Law no. 99/2016 on sectoral procurement (approved by the Government Decision no. 
394/2016) and the Methodological Norms for applying the provisions regarding the award of the public procurement 
contract/ framework agreement of Law no. 98/2016 on public procurement (approved by the Government Decision no. 
395/2016) were amended as follows: 

 one of the considerations according to which the contracting entity/ authority chooses the award procedure 
in the case of sectoral procurement/ public procurement of works or services whose object is to achieve new 
public investment objectives or intervention works on existing ones has been modified , namely: the estimated 
value of the contract for the provision of technical design services and design assistance for each investment 
objective cumulated with that of the works related to the investment objective, if they are the subject of the 
same sectoral contract/ public procurement of works (the old regulation established that the provision is 
applicable if it is the same contract or different contracts); 

 a new recital has been introduced according to which the contracting entity/ authority chooses the award 
procedure in the case of sectoral contracts/ public procurement of works or services whose object is to achieve 
new public investment objectives or intervention works on existing ones, namely: the estimated value of the 
contract for the provision of technical design services and design assistance for each investment objective, 
separate from the estimated value of the contract for the execution of the works related to the investment 
objective, if separate sectoral/ public procurement contracts are awarded of technical design services and 
design assistance, respectively of works. 

 


