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On an active merger and acquisitions market, as it has
been in Romania in recent years, investors have always
sought advantageous, innovative and "nonconformist”
transaction structures in order to transpose as closely as
possible the intended medium or long term investment
plan.

With the opening of the market and the infusion of
foreign capital into the local economy, not only services,
products or business models were imported, but also
new concepts and legal structures reflecting the
progress of the market they were regulating. The Anglo-
Saxon law system and the business practice attached to
it were the main source of influence for the Romanian
law system, as it probably inspired other law systems in
Central and South-East Europe countries characterized
as emerging economies.

Legal Changes of August 2018

Voicu & Filipescu is a full service law firm, covering all
legal areas relevant to your company'’s activity. This issue
of our monthly newsletter provides you with a brief
description of some of the recent legal amendments in:

» Corporate

* Employment
« Litigation & Arbitration

www.Vvf.ro

-+ VF News

Chambers and Partners Europe
recommends Voicu & Filipescu for Corporate
and M&A practice.

IFLR 1000 recommends Voicu & Filipescu
for our lawyer’s activity in two practice areas:
M&A as well as Banking and Finance.

Legal500 EMEA 2018 recommends

Voicu & Filipescu for our lawyers’ activity in 7
practice areas: commercial, corporate and
M&A, employment, energy and natural
resources, PPP and procurement, real estate
and  construction,  restructuring  and
insolvency, TMT. Mugur Filipescu, Marta Popa,
Roxana Negutu, Raluca Mihai and Mariana
Popa are also recommended by the
prestigious guide for their activity.




VOICU
FILIPESCU

News in Laws - Legal Monthly Newsletter
September 2018

cover article
Shareholder options - added value of a business acquisition or just a theory?

by Carmen Dutescu — Managing Associate Voicu & Filipescu

On an active merger and acquisitions market, as it has been in Romania in recent years, investors have always
sought advantageous, innovative and "nonconformist" transaction structures in order to transpose as closely as
possible the intended medium or long term investment plan.

With the opening of the market and the infusion of foreign capital into the local economy, not only services,
products or business models were imported, but also new concepts and legal structures reflecting the progress
of the market they were regulating. The Anglo-Saxon law system and the business practice attached to it were the
main source of influence for the Romanian law system, as it probably inspired other law systems in Central and
South-East Europe countries characterized as emerging economies.

An essential part of a merger or acquisition, and particularly in the context of establishing a joint venture, is
negotiating shareholder agreements, including so-called shareholder options. In Anglo-Saxon law, the options
reserved by shareholders are varied: the call option - option to buy other shareholder’s shares, the put option -
option to sell shares to the other shareholders, the tag along option - option to sell together with other
shareholders, or the drag along option - requesting the package sale of the shares of others shareholders too.

Options have also been introduced in local business practice, being widely used in complex deals negotiated
between partners with a certain degree of sophistication. Beyond the terminology borrowed from Anglo-Saxon
law, "options" are nothing more than shareholder agreements, within the meaning of the Civil Code and
Companies Law 31/1990.

The shareholder agreements are the result of a business compromise, but they can not intervene under any
circumstances, however favorable to the commercial interests pursued by the parties, and instead must be
coordinated with the applicable law and the limits imposed by it. There are no formal requirements for the validity
of a shareholder agreement. Whether established by statutory documents or have extra-statutory basis, the
written form of the shareholder agreement is sufficient for its validity, enjoying all the rights of a legally concluded
covenant.

Concerning the substance of an option-type agreement, in judicial practice, though poor in the matter, there are
opinions whereby it is subject to the provisions of Art. 128 of the Companies Law 31/1990 prohibiting the
assignment of the right to vote and the nullity of the covenant by which the shareholder undertakes to exercise
the voting right according to the given instructions or the proposals made by the company or the persons with
representation authority. According to an earlier decision of the High Court of Cassation and Justice, the clause in
a sale-purchase agreement concluded with AVAS, according to which within one year the company will benefit
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from investments in a set amount, is null and void, since by this clause a certain way to vote in the general meeting
of shareholders is anticipated. The interpretation of the court is at least controversial, since the purpose of the
above-mentioned regulation is to protect the company from shareholders’ occult dealings, which could adversely
affect the company’s operation and activity, and not to eliminate and sanction any strategy which associates could
set up in advance regarding the business of the company.

The prohibition under the Companies Law do not refer to any shareholder agreements, tacit or explicit, which may
be concluded by virtue of contractual freedom, but only to those which have the object of voting in a certain way
to the detriment of the priority interest of the company, agreements which, by their scope and purpose, affect the
freedom of the right to vote, which is exercisable free of any constraint.

As has been said, "voting covenants imply a restriction of voting freedom, but this is done through the exercise of
another freedom, namely contractual freedom." Therefore, shareholder agreements should be analyzed in a much
wider context, taking into account the specific situation of each company, the shareholding structure and business
model, the context of the market in which it operates, etc. Otherwise, the rules of law and their interpretation and
application should keep up with the reality of business activity, which are continuously changing.

Subsequent to the validity assessment, how efficient are the effects of a shareholder agreement, carefully
negotiated and regulated by the parties, if the bound party refuses to execute it? It is an essential aspect that can
add to the value of a deal or, on the contrary, can render very sophisticated agreements merely theoretical.

The answer should be sought in the Civil Code provisions on compulsory enforcement. In principle, the obligations
imposed on the parties by the shareholder agreements are to do obligations. The to do obligation is circumscribed,
for example, by the obligations undertaken by a shareholder regarding the promise of sale or purchase of shares
(e.g. call option or put option), the obligation to vote on a share capital increase, to vote in favor of appointing
directors, to vote on contracting a loan, etc.

According to art. 1528 of the new Civil Code, in the event of failure to perform a to do obligation, the creditor
may execute itself the obligation or cause it to be enforced. However, this general principle of compulsory
enforcement has an important limit when interfering with companies law: the intangibility of the right to vote
and, to a certain extent, the prohibition of covenants on voting. When the shareholder bound by an agreement
votes in the general meeting contrary to what they have undertaken to do, said decision of the general meeting
remains valid and the vote is deemed valid irrespective of the obligation assumed through the shareholder
agreement stipulating the contrary.

In light of Art. 128 of the Companies Law 31/1990 which explicitly prohibits the assignment of the right to vote, a
vote expressed in the general meeting by the beneficiary of a shareholder agreement, as a form of compulsory
enforcement of the to do obligation breached by the party bound by the agreement, will never be validated.
However, it would be worth analyzing the possibility of recognizing the validity of a mandate granted a priori for
the exercise of the right to vote in a future general meeting, with the agenda of the legal operation in the scope
of the shareholder agreement (for instance, the vote for the sale of shares in the conditions set out in the
shareholder agreement, or the affirmative vote for a share capital increase). This, all the more so since the company

www.Vvf.ro




VOICU
FILIPESCU

News in Laws - Legal Monthly Newsletter
September 2018

itself (through a legal representative and, possibly, based on a decision of the general meeting of shareholders)
can be included as a signatory of the shareholder agreements.

As regards the compulsory enforcement shareholder agreements, French case-law - which may be a source of
influence on the jurisprudence of Romanian courts - has been more flexible in accepting the compulsory
enforcement of certain shareholder agreements, such as the first refusal right or the establishment of a certain
composition of the supervisory committee of a company. However, even in France, case law is not consistent in
this respect.

In practice, in order to grant more legal power and efficiency to a shareholder agreement, the parties provide the
payment of damages (often in the form of a penal clause) for the situation in which the bound party refuses to
execute its obligations. This is the classic way of enforcing the obligation to pay a sum of money, verifying in this
case the quality of writ of enforcement of the shareholder agreement, together with the certain, liquid and payable
nature of the amount. Regarding the first element to be verified, obviously the authenticated form of a
shareholder agreement would help. However, in practice, shareholder agreements are rarely authenticated, the
most used form being the document under private signature. This, all the more so since the parties to shareholder
agreement often choose to only include in the company's statutory documents (public documents that ensure
the opposability of their agreement towards third parties) a summary of these agreements, keeping the details
thereof confidential. The practical correlative disadvantage is the hindrance of the compulsory enforcement
procedure.

As regards the certain, liquid and payable nature of the damages as a result of non-compliance with a shareholder
agreement, they depend to a large extent on the way in which the relevant clause was drafted. Setting clear
amounts and benchmarks on how to pay will facilitate the recovery of damages in the case of refusal to voluntarily
execute the obligation.

Concluding on the above, and as already stated in the specialty literature, the weakness of the shareholder
agreement is its enforcement. It will be interesting to see how the jurisprudence will align the way of interpreting
and applying the rule of law to the reality of business activity which ideally should allow for the possibility of
enforcing such agreements in kind.
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corporate - legal changes published in August 2018

The Decision of the Constitutional Court of Romania no. 382 / 31.05.2018 was published on
August 1,2018 whereby the provisions of Law no. 31/1990 by which the decisions of the Board
of Directors regarding the increase of the share capital could not be challenged with an action
for annulment in court were declared unconstitutional.

The Constitutional Court has stated, in essence, that art. 114 par. (3) of the Law no. 31/1990 refers only to the delegated
powers of change of the headquarter and change of the corporate object, not to the delegated power to increase the
share capital, a situation in which the inability to address a court, in the latter case, by the interested person constitutes

a violation of their right of access to justice.

The Constitutional Court upheld the exception of unconstitutionality and found that the legislative solution contained
in art. 114 par. (3) of the Companies Law no. 31/1990, which does not allow challenge before a court, through the action
for annulment provided by art. 132 of the law, the decisions of the board of directors, respectively of the directorate,

taken in exercising the delegated power to increase the share capital, was unconstitutional.

Decision of the Constitutional Court of Romania no. 382 / 31.05.2018 was published in the Official Gazette of

Romania, Part |, no. 668 of August 1, 2018 and is applicable from the same date.
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employment - legal changes pubishedin August 201

Government Decision no. 584/2018 for amending the Government Decision no. 1.218 / 2006
establishing the minimum safety and health requirements at the workplace to ensure the

protection of workers from the risks related to the presence of chemical agents was published in
the Official Gazette of Romania, Part |, no. 714 of 17 August 2018, entering into force on 21 August 2018.

Decision no.584/2018 establishes general minimum safety and health requirements for work with respect to dangerous
chemical agents that are present or may be present at the workplace and provides that the radiation protection
measures applicable to chemical agents shall be in accordance with the provisions of national legislation transposing
directives adopted as per the Treaty establishing the European Atomic Energy Community.

Likewise, mandatory national biological limit values are established based on a scientific assessment and availability of
measurement techniques and shall reflect utility factors to maintain the health of the workers. These limit values,
together with the studies, scientific assessments, relevant scientific and technical data and other relevant health
surveillance information, shall be communicated to the Ministry of Labor and Social Justice.

The employer shall be required to perform necessary measurements of the chemical agents that may present a risk to
the health of workers on a regular basis and whenever there is any change in the conditions that may affect the
exposure of workers to chemical agents, in relation to the occupational exposure limits, except it demonstrates by other
means of assessment that appropriate preventive and protective measures have been taken.
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litigation and arbitration - legal changes pubished in August 2018

Law no. 231/2018 for amending and supplementing the Land Fund Law no. 18/1991 was
published in the Official Gazette of Romania, Partl, no. 679 of August 6, 2018 and is applicable

as of August 9, 2018. The act amends and supplements the Land Fund Law no. 18/1991, republished in the Official
Gazette of Romania, Part |, no. 1 of 5 January 1998, as amended and supplemented, as follows:

(i)

(if)

(iii)

(iv)

It is established that if the areas of land belonging to the home and the household annexes, as well as the
courtyard and garden around them, are not evidenced as such in the ownership documents, in the land book,
in the agricultural register or in other documents at the time of entry into the agricultural cooperative
production, they can be proven by any evidence, including authentic witness statements. Paragraph (2') to art.
23 is added, which stipulates that in the case of the alienation of the constructions, the adjoining land areas
referred to in paragraph (2) of art. 23 are those agreed by the parties at the time of the alienation, proven by any
means of evidence, including authentic witness statements;

Paragraph (3) to art. 24 is added, showing the conditions to be cumulatively fulfilled in order for the current
owners to register their land within the built up areas, related to the constructions built by the former
cooperatives of production, the former inter-cooperative economic associations and the former consumer
cooperatives: a) they are the holders of construction from the date of acquisition and until the date of requesting
the registration of the ownership right; b) they prove that the property is registered in the agricultural register
and that taxes and duties are paid in accordance with the legal provisions; c) for the plot of land corresponding
to the construction the ownership right has not been established or restored; and d) the plots of land are not in
public or private ownership of the administrative-territorial units.

By inserting paragraph (17) to art. 27 it is stated that if, upon drafting the protocols of handing over to the
persons who are entitled, it is found that the names, surnames or initials of these persons were wrongly listed
in the annexes validated by the decision of the commission, in relation to the name and surname of the identity
documents presented, the annexes previously validated by the commission shall not be amended. The hand-
over protocols for the release of the ownership titles shall be filled in with the name and surname of the persons
according to the identity documents and shall be accompanied for the issuance of the ownership titles signed
by the chairman of the local commission and the secretary of the administrative-territorial unit through which
it is certified that the persons entered in the hand-over protocols are the same as the persons registered in the
annexes previously validated by decisions of the commission;

It highlights the conditions under which the holders or their heirs may request the county commission to issue
the ownership title for the land afferent to the home which had not been included in the cooperative: a) if the
applicants are included in agricultural registers or cadastral registers and in the fiscal records; b) if the plot of
land is owned by the Romanian state and the requesting persons are the owners of the constructions on the
lands subject to the present law; c) they are not subject to applications for the establishment or the re-
establishment of the ownership rights filed by other persons.
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Natural persons and legal entities fulfilling the conditions provided by the law may file applications for the establishment
and / or reestablishment of the ownership right within 120 days from its entry into force. Requests for the
reestablishment of the ownership right filed under art. 23, 24 and 27 of the Land Fund Law no. 18/1991, republished,
with the subsequent amendments and supplements, which are being settled by administrative or judicial procedures,
are not subject to the provisions of Law no. 231/2018.
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