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La data de 6 noiembrie 2018 CJUE s-a pronuntat in
cauzele C-619/16 si C-684/16 avand ca obiect
cererile de trimiteri preliminare  privind
interpretarea  articolului 7 din  Directiva
2003/88/CE a Parlamentului European si a
Consiliului din 4 noiembrie 2003 privind anumite
aspecte ale organizarii timpului de lucru si a
articolului 31 alineatul (2) din Carta drepturilor
fundamentale a Uniunii Europene (in cauza C-
684/16).

CJUE a decis ca Articolul 7 din Directiva
2003/88/CE a Parlamentului European si a
Consiliului din 4 noiembrie 2003 privind anumite
aspecte ale organizarii timpului de lucru trebuie
interpretat in sensul cé se opune unei reglementari
nationale in masura in care aceasta implica faptul
cd, 1n cazul in care lucrdtorul nu a solicitat sa isi
exercite dreptul la concediu anual platit nainte de
data incetarii raportului de munca, acesta 1si pierde
— in mod automat si fara verificarea prealabild a
aspectului dacd 1 s-a oferit efectiv de catre
angajator, in  special printr-o informare

Legal alert -
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On November 6, 2018, the Court of Justice ruled in
cases C-619/16 and C-684/16 concerning the
preliminary rulings on the interpretation of the
Acrticle 7 of Directive 2003/88/CE of the European
Parliament and of the Council of November 4,
2003 concerning certain aspects of the organization
of working time and the interpretation of the article
31(2) of the Charter of Fundamental Rights of the
European Union (in case C-684/16).

CJUE ruled that, Article 7 of Directive 2003/88/EC
of the European Parliament and of the Council of 4
November 2003 concerning certain aspects of the
organization of working time and of Article 31(2)
of the Charter of Fundamental Rights of the
European Union must be interpreted as precluding
national legislation under which, in the event that
the worker did not ask to exercise his right to paid
annual leave during the reference period
concerned, that worker loses, at the end of that
period automatically and without prior
verification of whether the employer had in fact



corespunzatoare din partea acestuia din urma,
posibilitatea de a si exercita dreptul la concediu
inainte de incetarea respectiva — zilele de concediu
anual platit la care avea dreptul in temeiul dreptului
Uniunii la momentul acestei incetari, precum si, in
mod corelativ, dreptul la 0 indemnizatie financiara
pentru acest concediu anual platit neefectuat. Este
astfel obligatia instantei careia 1i este referitd o
astfel de cauza sa stabileascd daca, luand in
considerare legislatia nationala si
metodele de interpretare recunoscute de aceasta,
poate ajunge la o interpretare a acestui drept
capabild sa asigure eficienta deplind a legislatiei
Uniunii Europene.

aplicand

In cazul in care este imposibil sa fie interpretatd
legislatia nationala de o manierd conforma cu Art.
7 din Directiva 2003/88 si cu Art. 31(2) al Cartei
Drepturilor Fundamentale a Uniunii Europene,
rezultd din prevederile acesteia din urma ca, o
instantd nationald investitd cu solutionarea unei
dispute intre un lucritor si fostul sdu angajat
persoana fizicd trebuie sd nu aplice legislatia
nationald, asigurandu-se cd, dacd angajatorul nu
este in masura sa facd dovada ca a depus toate
eforturile in determinarea lucratorului de a-si lua in
mod efectiv concediul anual platit la care este
indreptatit conform legislatiei UE, atunci lucratorul
nu poate fi privat de dreptul sdu castigat de a
beneficia de concediul anual platit sau, in mod
corespunzator, de o indemnizatie financiara pentru
concediul anual platit neefectuat, in cazul incetarii
raportului de munca.

Angajatorul ar trebui astfel sa demonstreze, iar
dovada 1i apartine in acest caz, cd lucratorul s-a
abtinut Tn mod deliberat si in deplind cunostintd de
cauza sa isi efectueze concediul anual platit dupa
ce i s-a oferit posibilitatea de a-si exercita in mod
efectiv dreptul la acesta.

In consecintd, orice interpretare a dispozitiilor
Uniunii care ar fi de natura sa incite lucratorul sa se

enabled him to exercise that right, in particular
through the provision of sufficient information —
the days of paid annual leave acquired under those
provisions in respect of that period, and,
accordingly, its right to an allowance in lieu of paid
annual leave not taken in the event that the
employment relationship is terminated. It is, in that
regard, for the referring court to determine, taking
into consideration the whole body of domestic law
and applying the interpretative methods recognized
by it, whether it can arrive at an interpretation of
that right capable of ensuring the full effectiveness
of EU law.

In the event that it is impossible to interpret
national legislation in a manner consistent with
Acrticle 7 of Directive 2003/88 and Article 31(2) of
the Charter of Fundamental Rights of the European
Union, it follows from the latter provision that a
national court hearing a dispute between a worker
and his former employer who is a private individual
must disapply the national legislation and ensure
that, should the employer not be able to show that
it has exercised all due diligence in enabling the
worker actually to take the paid annual leave to
which he is entitled under EU law, the worker
cannot be deprived of his acquired rights to that
paid annual leave or, correspondingly, and in the
event of the termination of the employment
relationship, to the allowance in lieu of leave not
taken which must be paid, in that case, directly by
the employer concerned.

The employer should thus prove, and the burden is
on him in that regard, that the worker deliberately
and knowingly refrained from taking its paid
annual leave after having been given the
opportunity actually to exercise its right to it.

Consequently, any interpretation of the EU law
purported to determine the worker to refrain



abtina in mod deliberat de la efectuarea concediului
anual platit in perioadele de referinta, pentru a-si
majora remuneratia la incetarea raportului de
munca, ar fi incompatibild cu obiectivele urmarite
prin instituirea dreptului la concediu anual platit.
Aceste obiective tin in special de necesitatea de a
garanta lucratorului beneficiul unui repaus efectiv,
in vederea protectiei eficiente a securititii si a
sanatatii sale.

Curtea mai precizeaza cd principiile precedente
sunt valabile indiferent daca este vorba despre un
angajator public sau privat.

Informatiile furnizate In acest document sunt generale si
nu reprezintd consultantda juridicd in analizarea si
solutionarea unei probleme juridice specifice. Daca
aveti Intrebari cu privire la o anumita situatie, va rugdm
sa ni le adresati.

deliberately from taking its paid annual leave
during the reference periods, with the scope of
increasing its remuneration at the end of the
employment relationship, would be incompatible
with the objectives pursued by the establishment of
the right to paid annual leave. Such objectives are
related to the necessity of guaranteeing to the
worker an effective rest, in order to efficiently
protect is security and health.

The Court also mentions that these principles are
valid, regardless of the nature of the employer:
public or private.

The information provided herein presents general
information and should not be relied on as legal advice
when analyzing and resolving a specific legal issue. If
you have specific questions regarding a particular fact
situation, please address to us your queries.



