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PREFACE

Getting the Deal Through is delighted to publish the fifth edition of 
Public-Private Partnerships, which is available in print, as an e-book and 
online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in 
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers. 

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 
practitioners in each of the jurisdictions featured. Our coverage this 
year includes a new chapter on Greece. 

Getting the Deal Through titles are published annually in print. 
Please ensure you are referring to the latest edition or to the online 
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to 
readers. However, specific legal advice should always be sought from 
experienced local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 
the contributors to this volume, who were chosen for their recognised 
expertise. We also extend special thanks to the contributing editors, 
Ivan E Mattei and Armando Rivera Jacobo of Debevoise & Plimpton 
LLP, for their continued assistance with this volume.

London
September 2018

Preface
Public-Private Partnerships 2019
Fifth edition
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Overview
Ivan E Mattei and Armando Rivera Jacobo
Debevoise & Plimpton LLP

The term public-private partnership (PPP) refers not to a single form of 
contract, but rather to a broad range of contractual arrangements that 
allow public entities to pursue economic activities with the long-term 
participation of the private sector. Even though there is no uniform 
statutory definition (for those jurisdictions in which there is a statute 
governing this type of transaction) or scope of the parties’ roles through-
out jurisdictions, the common features that can be found in transactions 
designated as PPPs include a long-term contract for a combination of 
design, construction, finance, operation or maintenance activities, 
related to infrastructure that is, or will become, the property of the gov-
ernment and to be performed by a private party. Notwithstanding the 
above, the scope of roles typically delegated by the public authority to 
the private entity through PPP agreements varies among jurisdictions. 
Particularly, in some jurisdictions it is common for the public sector 
to play a significant role in arranging the financing of the projects. For 
example, in the United States a significant portion of the financing of 
transportation projects takes the form of loans arranged by the pro-
curing authority under the Transportation Infrastructure Finance and 
Innovation Act federal loan programme and tax-exempt public activity 
bonds issued by states, the proceeds of which are onlent to the project 
company. In Brazil, prearranged financing by Brazilian Development 
Bank (BNDES) at very attractive rates continues to be a significant 
source of funds for PPP projects, although some people have expected 
BNDES’ role to wane in the short- to medium-term owing to Brazil’s 
current sociopolitical and economic circumstances.

While social infrastructure (eg, hospitals, schools, government 
buildings, etc) has been a staple of the most developed PPP markets, 
such as the United Kingdom and Canada, for a long time, this type of 
project has only become centre stage in other jurisdictions in recent 
years. However, the UK market appears to be moving away from social 
infrastructure and into larger scale infrastructure projects. Other 
European countries, such as Belgium, Germany and the Netherlands, 
have also been successful in implementing social infrastructure pro-
jects in recent times, including schools, museums and government 
offices. In South America, Brazil, Chile and Peru have started a sig-
nificant push for social infrastructure PPP projects; however, with 
mixed results. In some of these latter cases, public opposition has 
arisen because of misunderstanding of social PPP projects as aban-
donment by the public sector of some of their traditionally allocated 
public service roles in favour of the private sector. Similarly, Japan is 
now exploring the development of education and housing facilities as 
part of its PPP and PFI Promotion Action Plan (amended in June 2018) 
along with transportation and water infrastructure. In order to estab-
lish long-term programmes and assure developers that projects will 
not encounter significant opposition in markets beginning to explore 
social infrastructure, authorities need to make a bigger effort to edu-
cate people about the meaning of PPP projects and how they fit within 
the standing public policy related to provision of services by the state.

Environmental and other social development laws in different 
jurisdictions are key in developing PPP projects, particularly those 
with a large footprint. Some of those laws require not only performing 
environmental assessments and seeking governmental approvals, but 
more and more community input regarding the execution of the project 
is also required. Whether required by law or not, community outreach 

has become a significant element in the development of PPP projects 
as PPP programmes become more prominent. It has become common 
for non-governmental organisations to observe the development of 
projects very closely, which makes authorities be more careful with the 
preparation, award and execution of PPP projects, with corresponding 
increased lead times for a project to come to the market.

Although the current prevailing trend throughout jurisdictions 
appears to be the enactment of PPP-specific statutes, it is not uncom-
mon to still find PPP programmes that rely on per-sector legislation. 
Furthermore, there are jurisdictions, such as Mexico, that have enacted 
PPP-specific statutes, but have made only limited use of them, con-
tinuing to procure PPP projects through traditional concession laws 
applicable to each sector. One of the most prominent uses of the 
Mexican PPP statute is the procurement of a national wholesale wire-
less broadband network. Argentina is the most recent example in Latin 
America of a major push towards reshaping the PPP market. It has 
enacted a new PPP statute and implementing regulation in late 2016 
and early 2017 respectively, as well as outlined a major programme of 
infrastructure projects, and is currently performing the procurement of 
a significant number of projects in the transportation sector. In Europe, 
most members of the European Union have implemented the direc-
tives on public procurement and procurement by entities operating in 
the utilities sector and on the award of concession contracts, and it will 
now be interesting to see if this framework results in more efficient and 
effective procurement under the PPP model.

A common theme, following the 2008 economic crisis, has been 
a concern for access to adequate financing. However, it seems that in 
the past few years, long-term private lenders have returned to some of 
the most stable and mature markets, as can be observed by the trend 
of the increasing number of PPP projects achieving financial close. 
It has been particularly interesting to follow the development of the 
European Union Project Bond Initiative to finance PPP projects, which 
has shown some signs of success. During 2016, two highway projects 
achieved financial close with the support of this initiative. The final 
report on the pilot phase of the Europe 2020 Project Initiative was 
completed in December 2015 and the European Commission prepared 
a Commission Staff Working Document, published in March 2016. 
One of the report’s conclusions is that the programme’s main objec-
tive, to develop capital markets as an additional source of financing 
for infrastructure projects, has been achieved. The number of PPP 
projects in the United States market, and particularly in sectors other 
than transportation, albeit growing, remains very limited. Therefore, 
it is still difficult to assess the financing market for non-transportation 
transactions in the United States. Investors and other participants are 
still very interested in ascertaining what such market will look like in 
those sectors where projects are not able to benefit from federal loan 
programmes or tax-exempt bond financing.

This edition of Getting the Deal Through – Public-Private Partnerships 
seeks to provide a general understanding of the regulation of PPP 
projects in 15 jurisdictions among the currently most active or more 
closely followed ones, as well as touching upon some of the custom-
ary approaches taken in the execution of PPP agreements in each 
such jurisdiction, considering the local practice intensive nature of 
PPP agreements.
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Argentina
M Lorena Schiariti
Marval, O’Farrell & Mairal

General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

Argentina is a federal country. Under the Argentine Constitution, 
provincial public law issues, including public procurement rules, are 
matters referred to the provinces and, within the province’s organisa-
tions, also to the municipalities.

Accordingly, as a general rule, federal legislation only applies to 
PPPs related to activities that substantially relate to interprovincial 
infrastructure or activities that are carried out in federal territory or by 
federal authorities.

This chapter only addresses the federal PPP framework.
In Argentina, two federal regulations were enacted in the past to 

govern PPPs: Decrees Nos. 1,299/2000 and 967/2005. The first was an 
excellent framework but was put in place during an unsettled period as 
regards the international economy and Argentine politics. The second 
resulted in deficient regulation despite having been issued during an 
excellent international context with abundance of capital available for 
emerging markets and very favourable terms of trade for Argentina.

The above-mentioned regime was superseded by Law No. 27,328, 
enacted in November 2016 and its implementing Decree No. 118/2017, 
enacted in February 2017 (jointly, the PPP framework). The PPP frame-
work is complemented in each case with the corresponding bidding 
terms and conditions and the provisions of the relevant contracts exe-
cuted under this regime.

The PPP framework was conceived as an alternative contractual 
form, therefore the Public Works Law No. 13,064, the Law on Concession 
of Public Works No. 17,520 and the General Public Procurement Decree 
No. 1,023/01 are not applicable to PPP agreements. In cases in which 
public services constitute the purpose of the agreement, the relevant 
specific regulations related to such services shall be applied.

The PPP framework provides a broad definition of the concept of 
PPPs and allows a wide variety of transactions to be developed within 
its scope.

In this regard, the PPP framework defines PPP agreements as:

those which are entered into between a public entity or authority 
– within the scope of section 8 of Law 24,156, as amended (as the 
contractor party), and private or public persons in the terms of this 
law (as the contracting party) with the purpose of developing pro-
jects related to the infrastructure, activities and services, productive 
investments, applicable investigations or technological innovations 
fields, or services related to any of those.

The projects to be developed under this regime may have as 
their purpose one or more activities related to the design, construc-
tion, extension, improvement, maintenance, supply of equipment 
and products, exploitation or operation, and financing.

The design of the contracts shall take the necessary flexibility to 
adapt their structure to the particular requirements of each project 
and those of its financing, in accordance with the best international 
practices existing in the matter.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

The PPP framework provides that any category of infrastructure 
projects, housing, activities and services, productive investments, 
applicable investigations and technological innovations may be subject 
to PPP transactions.

In this regard, section 1 of Law No. 27,328 specifically sets forth 
that the projects to be developed under this regime may have as their 
purpose one or more activities related to the design, construction, 
extension, improvement, maintenance, supply of equipment and prod-
ucts, exploitation or operation and financing.

During 2018, the Safe Highways and Roads Network PPP 
Programme – Stage 1 was tendered and awarded. This was the first PPP 
initiative to be carried out by the Argentine federal government under 
the PPP regime. The awarding includes the design, construction, reha-
bilitation and improvement of more than 3,000 kilometres throughout 
the country and its operation and maintenance.

There are other upcoming tenders to be developed under the PPP 
regime, among which include:
• energy efficiency (improvement);
• electric power transmission lines (construction); and
• a regional express-train network (construction of tunnels and 

underground stations).

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

The federal regulation for Argentina consists of the PPP framework, 
which sets out general rules that complement, in each case, the cor-
responding bidding terms and conditions and the provisions of the 
relevant contracts executed under this regime.

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

The PPP framework does not provide for a centralised PPP authority. 
The control and follow up of the PPP’s procurement processes and exe-
cution of PPP agreements is performed by different agencies, as follows:
• the relevant contracting agency;
• the relevant convening authority, which, with regards to projects 

performed by entities from the federal public administration, 
will be the ministry to whose jurisdiction the contracting agency 
belongs; and

• the direct superior authority of the contracting agency when such 
agency is an entity within the federal public sector.

Pursuant to the PPP framework, the following might act as contracting 
agencies:
• the federal government and its decentralised entities (including 

social security entities);
• state-owned entities or state-owned companies in which the federal 

government has a majority stockholding or control of its decision-
making process;

• public entities not included in the federal administration in which 
the federal government has control over its decision-making 
process; and

© Law Business Research 2018
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• public trusts whose funds or resources are wholly or partially owned 
by the federal government.

There are also other relevant authorities that participate in the award-
ing and control of PPP contracts: the PPP Secretariat, that works under 
the scope of the Ministry of Finance, and the Bicameral Committee to 
oversee PPP agreements. Although the Bicameral Committee is not 
technically the implementing authority, it performs activities related 
to the supervision of the execution of PPP agreements in every stage in 
compliance with the provisions of the PPP framework.

The PPP Secretariat is in charge of the following:
• assisting the executive branch in the design of PPP programmes 

and plans and in drafting the implementing regulations;
• assisting the relevant contracting agencies in the design and 

structuring of PPP projects, their procurement processes and in 
designing the control and auditing methods; and

• setting up a website publishing relevant information related to PPP 
contracts’ procurement processes, performance and auditing.

Pursuant to section 21 of Law No. 27,328, the contracting agency shall 
also have broad supervision and inspection powers over the execution 
and development of the project.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

Since Argentina is a federal country, each province may enact its own 
PPP legal framework; in this regard, the PPP framework invites prov-
inces to adhere to the regime it sets out. The city of Buenos Aires and 14 
provinces, including Buenos Aires, Córdoba, Mendoza, Río Negro and 
Neuquén, have already adhered to the PPP framework.

6 How is the private party in a PPP remunerated in your 
jurisdiction?

There is no mandatory scheme for the remuneration of the private party 
in a PPP in Argentina. The private party’s remuneration depends on the 
kind of agreement, the form, the modality and the opportunities for 
payment established in the relevant PPP contract.

Pursuant to section 9 of Law No. 27,328, parties may agree on the 
PPP contract on the procedures for the price review with the purpose of 
preserving the agreement’s financial-economic equation.

The remuneration might be paid by the users, the contracting party 
or third parties.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

The PPP framework provides for an equal and efficient allocation of 
risks between parties, with the risks being allocated to the party in the 
best position to prevent, afford and mitigate them. Furthermore, the 
convening authority shall also evaluate the risk allocation in a special 
report prior to launching the corresponding bid.

In the Safe Highways and Roads Network PPP Programme – Stage 1 
project, allocation of risks is made pursuant to a predefined risk matrix 
annexed to the contract that describes the risks assumed by the con-
tracting entity and those risks assumed by the PPP contractor. The PPP 
contractor takes collection of tolls under its own risk and has no right to 
claim any adjustment to its compensation in case the income from tolls 
were less than the levels expected when it submitted its bid.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

Yes. Any debt incurred by the federal government is subject to approval 
by the legislative branch and must have a budget allocation.

In this regard, section 6 of Law No. 27,328 provides that if a PPP con-
tract requires resources from the federal government’s budget, before 
the procurement process begins, authorisation to involve future budgets 
must be granted by the federal congress.

Moreover, pursuant to Decree No. 118/2017, the Ministry of Finance 
shall approve further regulations for public agencies and entities within 

the public sector to define and inform the compromises and disburse-
ments to be made within this regime.

Budget Law No. 27,431 of 2018 contains a chapter referring to PPP 
contracts, where it authorises, among others, the contracting of works 
or acquisition of goods and services for certain PPP projects, whose 
execution period exceeds the 2018 financial year.

9 Is there any cap on the rate of return that may be earned by the 
private party in the PPP transaction?

The PPP framework states that the contracting agency must consider 
the economic profitability of the project and that its earnings must be 
reasonable. It also allows (but does not require) the contracting agency 
to establish minimum proceeds for the private party.

10  Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

Pursuant to section 9(r) of Law No. 27,328, PPP agreements shall contain 
a clause that regulates the conditions and requisites for the contracting 
agency to authorise the transfer of the controlling shareholding of the 
special purpose vehicle, or certificates of participation corresponding to 
trusts, as the case may be, in favour of third parties or companies financ-
ing the projects, or companies controlled by such.

Moreover, pursuant to section 9(t) of Law No. 27,328, PPP 
agreements shall also contain a provision regarding the possibility of 
assigning the agreement. In this regard, such a rule provides that the 
private party may assign the PPP agreement to third parties when:
• such third parties fulfil the same conditions that were met by the 

assignor;
• 20 per cent of the original term of the PPP agreement has already 

elapsed or an investment for at least 20 per cent of the agreement’s 
value has been disbursed (whichever occurs first); and

• prior written authorisation from the relevant governmental entity 
and from the entities that provided the financing of the relevant 
PPP projects has been received.

Procurement process

11 What procedures normally apply to a PPP procurement? What 
evaluation criteria are used to award a PPP transaction?

The most commonly used procurement process is public bidding.
The evaluation criterion used to award a PPP is the offer that is the 

most convenient for the public interest based on the conditions estab-
lished in the bidding or tender report to be issued by the PPP Secretariat.

The guidelines for selecting an awardee must promote criteria that 
determine comparative advantages of local companies over foreign 
ones, as well as those considered micro, small and medium-sized, as 
established in Law No. 25,300. The PPP Secretariat, by means of a sub-
stantiated report, may justify the desirability or necessity to exclude this 
privilege for local, micro, small and medium-sized companies, depend-
ing on the particular conditions and needs of the relevant project.

Before the public bidding is launched, the contracting entity must 
render a report regarding:
• the feasibility of engaging in a PPP;
• the fiscal impact of the expenses to be incurred;
• the financial and budgetary effect of the project;
• its effects on public resources and externalities caused;
• the impact of the project on the generation of employment and 

the promotion of small and medium-sized companies and the 
local industry;

• the environmental and social impact;
• an assessment of the equitable sharing of risks between the par-

ties; and
• other relevant information.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in the 
procurement documentation during the procurement process, 
without altering such terms with respect to other proponents? 
How are such deviations assessed?

The government may consider proposals that deviate from the scope 
or technical characteristics of the work included in the procure-
ment documentation during the procurement process only if this 
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alternative has been previously contemplated in the relevant bidding 
terms and conditions.

Furthermore, section 14 of Law No. 27,328 contains a novel ‘compet-
itive dialogue’ procedure, which may be useful when the administration 
aims to achieve a certain goal or benefit but is unsure about the specific 
technical means of carrying it out. In this case, pre-qualified companies 
can be invited to file their own proposals and a process of competitive 
dialogue is engaged with all of these. It is through this procedure that 
the particular bidding terms and conditions are finally set out.

Section 14 of Decree No. 118/2017 further requires the PPP 
Secretariat to present a proposal for the regulation of this competitive 
dialogue procedure.

This procedure was successfully carried out during the Safe 
Highways and Roads Network PPP Programme – Stage 1 procurement 
process.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

The ‘private initiative’ legal framework set out in the National Regime 
of Private Initiative Decree No. 966/05, which applies to public works, 
concession of public works, concession of public services and licences 
and in General Public Procurement Decree No. 1,023/01 and the 
Procurement Manual with the Federal Administration, Disposition 
No. 62-E/2016, for the rest of the contracts under its regulation, allows 
private parties to make proposals to the federal government to carry 
out procurement processes (note that these Decrees provide a general 
regime and therefore they do not specifically regulate the unsolicited 
proposals for PPPs).

14  Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

Under the ‘private initiative’ regime, in the event of not being selected, 
the author of the private initiative will be entitled to receive from 
the awarded offeror a stipend of 1 per cent of the amount of the rel-
evant project.

In any case, the government party will be obliged to reimburse 
expenses or fees to the author of the private initiative.

In general terms, the PPP framework does not provide any stipend 
for unsuccessful short-listed proponents nor bear a portion of their cost. 
It only provides the return of the bid bond.

15  Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does not, 
are there any mechanisms during the procurement process to 
ensure that the applicable PPP transaction, once awarded, is 
financeable?

Under the ‘private initiative’ regime proposals must contain the esti-
mated amount of investment, the source of funds, financing and the 
elements that demonstrate the legal, technical and economic viability 
of the proposal.

The PPP framework includes several provisions in order to foster 
the financing of this kind of project. Therefore, it allows for the assign-
ment of receivables and contractual rights, as well as step-in rights, 
and also, of contracting insurance or any other guarantee from local or 
foreign entities. Moreover, it allows for the creation of trusts as a secu-
rity measure or for payment of consideration by the contracting entity, 
or both, which must provide for the existence of a minimum liquidity 
during the performance of the contract. The trust’s assets, which shall 
be under the charge of a trustee (a financial entity), shall consist of the 
resources provided by law, including taxes, and will allow for the issu-
ance of securities and, therefore, the securitisation of cash flows arising 
from the regular fee payments.

16 May the government ask its counsel to provide a legal opinion 
on the enforceability of the PPP agreement? May it provide 
representations as to the enforceability of the PPP agreement?

The government may request the issuance of a legal opinion regard-
ing the enforceability of the PPP agreement from the federal attorney 
general. The federal government may also make representations in 
this regard.

The issuance of a prior legal opinion by the federal attorney general 
is mandated by law as regards public debt agreements. However, the 
PPP framework does not provide as mandatory the issuance of a legal 
opinion on the enforceability of the PPP agreement.

In any case, legal opinions rendered by the federal attorney general 
are not binding upon the contracting authority. Therefore, they are not 
enforceable per se, but they might provide the private party with some 
certainty as regards the enforceability of the PPP agreement.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

Argentina has a legal framework (Laws Nos. 27,437 and 18,875), called 
the ‘Buy Argentine’ regime, under which most federal public entities 
must give certain advantages to Argentine goods or companies in their 
procurement procedures.

However, even when the Buy Argentine regime is applicable it does 
not prevent foreign entities from exercising control over the project 
company. If 80 per cent of the management of the project company is 
Argentine, such a legal entity will be deemed local.

The PPP framework provides that national and international ten-
ders may be launched. In this regard, national tenders are those aimed 
at bidders domiciled in the country, those that have their main place of 
business in the country or those that have a duly registered branch in 
the country.

Pursuant to section 12 of Law No. 27,328, bids that include the 
provision of goods and services shall fulfil the provisions of the Buy 
Argentine regime (ie, that such goods and services shall be made up of 
at least 33 per cent of local components), and therefore the preferences 
set forth in such a regime in favour of Argentinian goods and services 
will be applicable.

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate the 
choice of governing law?

There is no specific requirement as to the form of contract for design 
and construction activities; therefore, the relevant contracting party is 
free to choose the form best suited to its needs. PPP agreements exe-
cuted under the PPP framework shall be governed by such framework.

19  Does local law impose liability for design defects and, if so, on 
what terms?

The Argentine Civil and Commercial Code (CCC) imposes liability on 
the contractor for hidden defects or other defects that may be consid-
ered to render the work unsuitable for its original objective because 
of structural or functional reasons, or might diminish its utility, on the 
grounds that having known about these defects, the acquirer would not 
have executed the contract or its consideration would have been con-
siderably smaller. This liability may be enforced over a 10-year term.

According to the circumstances, the contractor may be jointly liable 
with its subcontractors, its designer and technical director and any third 
party hired for the construction.

The Safe Highways and Roads Network PPP Programme – Stage 1 
agreement provides that the PPP contractor must foresee in each engi-
neering, procurement and construction (EPC) contract the joint and 
several liability with the building company and that the PPP contractor 
will be responsible before the contracting agency for all the obligations 
undertaken by such a building company.

20 Does local law require the inclusion of specific warranties? Are 
there implied warranties in cases where the relevant contract 
is silent? Does local law mandate or regulate the duration of 
warranties?

The PPP framework establishes the inclusion of a performance bond that 
can serve as a construction guarantee or as an exploitation guarantee. 
The nature, amount and currency of the guarantee will be determined 
in the bidding documents and may be constituted by means of a deposit 
in cash or in public securities, bonds, bank guarantees or surety bonds 
granted by companies or entities of first line and recognised solvency. 
The Safe Highways and Roads Network PPP Programme – Stage 1 
agreement requires the submission of the following bonds:
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• bid bond;
• financial close bond;
• performance bond related to works; and
• performance bond related to services.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

Pursuant to section 9(d) of Law No. 27,328, parties shall establish con-
tractual sanctions for breaches of contract in general. The damage 
liability of the parties shall be subject to the provisions of the PPP frame-
work, the bidding documents and the PPP contract. The relevant provi-
sions of the CCC will be applied in substitution.

In this regard, although the PPP framework per se does not include 
a specific provision on delays in construction, liquidated damages for 
delay are enforceable under Argentine law. Penalty clauses are enforce-
able under the CCC, although judges may reduce the sums involved 
when they are disproportionate in relation to the seriousness of the 
breach they penalise, considering the value of the undertakings and sur-
rounding circumstances and, therefore, constitute abusive advantage-
taking of the debtor’s position.

The Safe Highways and Roads Network PPP Programme – Stage 
1 agreement provides that the PPP contractor must execute the main 
works within the deadlines established in the main works schedule. 
Under certain circumstances, the delay of the PPP contractor resulting 
in breaches of the set deadlines will render it liable to penalties. The reg-
ulations on fines and penalties provide fines for breaches on the works 
schedule. Ultimately, not executing the main works in accordance with 
the works schedule, involving a delay in the total progress equal to or 
greater than 20 per cent with respect to that foreseen in the said plan, 
may lead to the termination of the contract for reasons attributable to 
the PPP contractor.

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

Section 1743 of the CCC provides that liability shall not be exempted or 
limited when it affects:
• mandatory laws;
• inalienable rights;
• custom;
• good faith; or
• damages suffered by the debtor’s wilful misconduct or by a person 

for whom he or she is responsible.

The court may not uphold the limitation of liability provisions if they are 
considered abusive.

23 May a contractor suspend performance for non-payment?
Pursuant to section 9(s) of Law No. 27,328, the relevant contract shall 
set out the specific cases where parties are allowed to temporarily sus-
pend the performance of the works when the other party is in breach of 
its obligations.

For instance, the Safe Highways and Roads Network PPP 
Programme – Stage 1 agreement provides that failure to comply with the 
obligations of any of the parties enables the other party to suspend the 
performance of the works under its charge, in accordance with section 
1031 of the CCC.

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ clauses?
Local law does not restrict these clauses. Parties are free to include them 
in the contract with the limits imposed by the CCC. These clauses will 
be enforceable as long the public agency does not stop its payment obli-
gations because of gross negligence or wilful misconduct of the main 
contractor.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

Argentine law does not regulate equivalent project relief. Parties are free 
to include them in the contract with the limits imposed by the CCC. This 
clause will be enforceable as long as the public agency does not stop its 
payment obligations because of gross negligence or wilful misconduct 
of the main contractor.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

Under general Argentine public law principles, the contractor shall 
comply with any modification introduced by the government party, as 
long as it does not alter the basis of the contract. The compensation 
regime is applicable to both increases and decreases on the quantities or 
specifications of the agreed work. In the event the government decides 
a decrease, the contractor party shall not claim for unrealised benefits 
unless it had already invested in materials or equipment, in which case 
refunds shall be made after calculating and certifying the amounts.

Under the PPP framework, the contracting agency is entitled to 
unilaterally amend the PPP contract, only with regards to the project’s 
implementation, and for up to a limit of 20 per cent of the agreement’s 
total value. In such cases, the contracting agency shall properly com-
pensate the alteration and preserve the financial-economic equation of 
the agreement.

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

Under general Argentine public law principles, either party has the right 
to request the maintenance of the original economic equation of the 
agreement.

The PPP framework also provides the contracting parties with rights 
to maintain the original economic and financial balance of the contract, 
within a maximum period set for that purpose in the tender documents, 
when there is significant alteration to the project for reasons that were 
unforeseeable at the time of the awarding of the contract and that 
were not caused by or were not attributable to the party invoking such 
imbalance. To this end, PPP agreements may include price-revision 
mechanisms in order to preserve the base price of the contract, as well 
as renegotiation procedures in case this balance is disrupted.

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

No. Statutory lien laws are not applicable.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

Bidding documents shall assess the specific rules related to design and 
construction that will have to be followed by the private party after the 
PPP agreement is granted.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

Local law does not provide for this level of detail. However, this may 
be stated in the PPP agreements or in the relevant bidding terms and 
conditions.

For instance, the Safe Highways and Roads Network PPP 
Programme – Stage 1 agreement provides that obligations during the 
operating period shall be complied in accordance with the terms and 
conditions set forth in:
• the operating quality parameters;
• the maintenance quality parameters;
• the applicable provisions of the general technical specification 

sheet;
• the technical specifications for the design, construction, operation 

and maintenance of each road corridor; and
• the applicable legislation.

In this regard, the general technical specification sheet provides a 
detailed list of obligations to be complied with by the PPP contractor 
during the maintenance period, but sets forth that the PPP contractor 
cannot invoke omissions in that list, in order to avoid carrying out tasks 
that are essential for the correct maintenance of the road corridor.

© Law Business Research 2018



ARGENTINA Marval, O’Farrell & Mairal

10 Getting the Deal Through – Public-Private Partnerships 2019

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure to 
operate and maintain the facility as agreed?

This is decided on a case-by-case basis. The bidding terms and condi-
tions may set out detailed obligations and objective criteria. The PPP 
framework provides that the contract must set out objective standards 
of quality and efficiency in the performance of the obligations under-
taken as well as the obligations of the contractor.

As explained above, pursuant to section 9(d) of Law No. 27,328, 
parties shall establish contractual sanctions for breaches of contract 
in general. The damage liability of the parties shall be subject to the 
provisions of the PPP framework, the bidding documents and the 
PPP contract. The relevant provisions of the CCC will be applied in 
substitution.

32 Are there any legal or customary requirements that facilities 
be refurbished before they are handed back to the government 
party at the end of the term?

There are no such requirements, on a general basis, under Argentine 
law. This is determined on a case-by-case basis in accordance with 
the specific provisions of the PPP contract. However, in general 
terms, the private party must maintain the facilities throughout the 
entire PPP term.

The Safe Highways and Roads Network PPP Programme – Stage 
1 agreement settles that unless otherwise provided by the contracting 
agency through a written and reliable communication, the PPP contrac-
tor should continue with the provision of the main services until the 
termination date. The PPP contractor must also provide the necessary 
cooperation until the contracting agency, or any other designated per-
son, take over the provision of the main services, in order not to affect 
the passability of the road.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

The risk allocation shall be defined by the parties on a case-by-case 
basis. If there is a risk that has not been previously allocated, it will prob-
ably be borne by the party that caused the delay.

The Safe Highways and Roads Network PPP Programme – Stage 1 
agreement provides that the PPP contractor assumes the risk of financ-
ing availability in national and international debt markets to achieve 
financial close within the required term. On the date of execution of the 
PPP contract, the PPP contractor must provide a bond to guarantee its 
obligation to reach financial close in the form of either a first demand 
bond or a surety bond.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

The risk allocation shall be defined by the parties on a case-by-case 
basis. However, the risk of delay in obtaining the necessary permits is 
usually allocated to the private party.

Under the Safe Highways and Roads Network PPP Programme – 
Stage 1 agreement obtaining the necessary permits is a risk placed upon 
the PPP contractor. It is set that the PPP contractor must obtain the envi-
ronmental and social licences, as well as any other permit that may be 
required under the applicable laws, in order to start works in time pursu-
ant to the works schedule.

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

Force majeure is defined in section 1730 of the CCC in the fol-
lowing terms:

An act of God or force majeure is one that cannot be foreseen, or that 
having been foreseen, cannot be prevented. The act of God or force 
majeure exempt from liability, except as otherwise provided. This 
code uses the terms ‘act of God’ and ‘force majeure’ as synonyms.

The risk allocation may be defined in the contract or in the bidding 
documents. Parties shall include some specific cases (such as weather 
or political risks) that should be considered as an event of force majeure.

Specifically, section 9(b) of Law No. 27,328 provides that PPP agree-
ments shall include a clause that, with the purpose of maintaining 
the fairness of the economic-financial equation, regulates the conse-
quences derived from events of force majeure, sovereign acts, acts of 
God or external foreign economic circumstances.

Under the Safe Highways and Roads Network PPP Programme – 
Stage 1 agreement, force majeure is a shared risk. The contract takes 
the terms of section 1730 of the CCC to define force majeure, excluding 
sovereign acts and adding acts of a third party for which the affected 
party should not respond.

The event of force majeure may result in the extension of the 
contractual term for a period equal to the duration of the event; in the 
suspension of the affected obligations and in the request for termination 
of the PPP contract.

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

The allocation of this risk shall be defined by the parties on a case-
by-case basis in the relevant agreement. However, risks related to the 
performance of subcontractors of the private party are usually allocated 
to the contractor.

The Safe Highways and Roads Network PPP Programme – Stage 1 
agreement provides that the PPP contractor shall not be exempt from 
any liability to the contracting agency for acts arising from the execution 
of contracts which may have an impact on the PPP contract subscribed 
between the PPP contractor and one or more third parties.

37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

As previously explained, pursuant to section 9(b) of Law No. 27,328, PPP 
agreements shall include a clause regulating the consequences derived 
from events of force majeure, sovereign acts, acts of God or external for-
eign economic circumstances.

Furthermore, it is worth noting that the Expropriation Law and the 
federal government’s Liability Law provide for the liability of the federal 
government in certain cases. However, these regulations do not provide 
for the compensation for loss of profits.

In the event of general changes to legislation, taxation and sector 
regulations, if they are not specifically addressed to the private party, 
they shall not grant the private contractor with the right to be compen-
sated for the damage arising thereof.

Bilateral investment treaties executed by Argentina may provide 
relief to foreign private contractors in some cases.

The Safe Highways and Roads Network PPP Programme – Stage 1 
agreement provides that the only case in which the PPP contractor has 
the right to be compensated because of change of law is when it takes 
place after the execution date and if it has as a direct effect a significant 
impact on the scheduled income of the PPP contractor or in the pro-
jection of its costs, related to the execution of the main works or the 
provision of the main services.

38 What events entitle the private party to extensions of time to 
perform its obligations?

The PPP framework provides that parties shall establish the term, as 
well as the possibility of extending it, in the PPP agreement. The term to 
perform the private party’s obligations (with no penalties applied) may 
be grounded in different situations that fall beyond the private party’s 
control. Extensions should be related to the rights and interests of the 
users of the public utilities involved. In any case, the PPP agreement can 
exceed a 35-year term (considering the extensions).

Under the conditions set forth in the Safe Highways and Roads 
Network PPP Programme – Stage 1 agreement, the term of the contract 
may be extended in case of force majeure or if a contractual breach of 
any of the parties occur.
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39 What events entitle the private party to additional 
compensation?

Under the PPP framework, these events are provided for in the relevant 
bidding terms and conditions and in the relevant PPP agreement.

The Safe Highways and Roads Network PPP Programme – Stage 1 
agreement provides, for example, that if the PPP contractor is required 
to perform additional works relating to the project for an amount of up 
to 20 per cent of the required amount or to diminish the scope of its 
works up to 20 per cent of the required amount he will be entitled to 
appropriate compensation.

40 How is compensation calculated and paid?
There are no specific provisions on how the compensation is calculated, 
although the contracting agency shall ponder the economic and social 
return of the project (see section 4(e) of Law No. 27,328).

The remuneration might be paid by the users, the contracting party 
or third parties.

Pursuant to section 9(6), Annex I of Decree No. 118/2017, the con-
sideration may be agreed to be paid in money or other assets. Moreover, 
the PPP agreement may provide for automatic or non-automatic 
mechanisms for reviewing the consideration for cost variations, includ-
ing financial ones. In the case of non-financial cost variations and 
non-automatic review procedures, these will be enabled in accordance 
with the provisions of the bidding document or the PPP agreement.

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

Although neither the current legal framework nor the PPP framework 
provides for which party bears the risk of insurance becoming unavaila-
ble on commercial reasonable terms, in the past the federal government 
alleged that this was a risk that should be borne by the private party.

The Safe Highways and Roads Network PPP Programme – Stage 1 
agreement provides that contracting of insurance by the PPP contractor 
in accordance with the provisions of the PPP contract does not diminish 
or limit the liability of the PPP contractor with respect to any insured 
obligation. The contracting agency only retains responsibility for the 
uninsured damages.

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

Section 12(37b) of Decree No. 118/2017 provides that the private party 
shall set up a performance bond at the start of the project in accordance 
to the bidding terms and conditions. Moreover, such documents usu-
ally set out the parties’ liability and available remedies, including the 
application of sanctions that may consist in fines or in a debarment to 
enter into new agreements with the federal government. In the event 
of breach, the public party can usually sue for specific performance 
or damages.

Under the Safe Highways and Roads Network PPP Programme 
– Stage 1 agreement, depending on the breach’s extension, the con-
sequences may be, among others, the suspension of the execution of 
the PPP contract and its termination.

43  On what grounds may the PPP agreement be terminated?
Under the PPP framework, the PPP agreement and the bidding terms 
and conditions shall include the causes for termination of the contract 
and mentions it shall regulate the following:
• fulfilment of the purpose;
• expiration of the term;
• fault of the parties;
• public interest reasons or other causes, indicating in all cases the 

measures and proceedings to be followed; and
• the applicable compensations in cases of premature termination, its 

scope and also its calculation and payment procedures.

For instance, under the Safe Highways and Roads Network PPP 
Programme – Stage 1 agreement, the grounds for termination of the PPP 
contract are as follows:

• lack of reaching the financial close;
• expiration of the PPP contract term;
• mutual agreement between the government party and the PPP 

contractor;
• early termination for reasons attributable to the government party;
• early termination for reasons attributable to the PPP contractor;
• early termination for force majeure; and
• early termination for reasons of public interest.

44 Is there a possibility of termination for convenience?
It has been traditionally accepted that administrative contracts may be 
terminated because of public interest reasons (for convenience). In such 
case, it has been maintained that the relevant contracting party shall not 
be liable for loss of profits.

Under the PPP framework, termination because of public interest 
reasons is also allowed if such possibility was included in the relevant 
contract or in the bidding documents and it has to be approved by a 
decree of the executive branch. However, the relevant contractual 
document shall set the scope of compensation in cases of termination 
for reasons of public interest, as well as its determination and payment 
method. All of the compensation will have to be paid prior to the takeo-
ver of assets. Rules limiting the liability of the federal government shall 
not be applicable.

The Safe Highways and Roads Network PPP Programme – Stage 1 
agreement does consider termination for convenience.

45  If the PPP agreement is terminated, is compensation 
available?

Under the PPP framework, the extension of the compensation will 
depend on the termination cause and agreement and bid provisions.

If the termination is owing to the private party’s fault, the con-
tracting party will usually try to offset its credits with any possible debt 
towards the private party. The exact extension of the compensation will 
depend on the relevant bidding terms and conditions and the relevant 
PPP agreement resulting thereof.

If termination is grounded on public interest reasons, the contract 
will set the scope of compensation as well as its determination and pay-
ment method. In addition, 100 per cent of the compensation will have 
to be paid prior to the takeover of assets. Rules limiting the liability of 
the federal government (ie, excluding loss of profits) shall not be appli-
cable (pursuant to section 9(p) and section 10 of Law No. 27,328).

According to the general contractual regime set forth in the CCC, a 
force majeure event that results in an objective, absolute and definitive 
impossibility to perform the assumed obligations constitutes a cause of 
termination of the contract without liability for the debtor.

In this regard, the Safe Highways and Roads Network PPP 
Programme – Stage 1 agreement regulates the different compensations 
available depending on the effective grounds for termination.

Financing

46 Does the government provide debt financing or guarantees for 
PPP projects? On what terms? Which agencies are responsible?

Under the PPP framework there is no specific provision in this regard 
although the ‘financing entity’ figure is defined as, among other things, 
any government entity (federal, provincial or municipal) that finances 
the PPP contractor. Therefore, the PPP framework allows for this pos-
sibility. In this regard, if the government was to provide financing, the 
terms and conditions to do so will depend on each particular case’s rel-
evant bidding terms and conditions and the agreements entered into 
thereof.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

The PPP framework does not provide for privity of the contract with 
the contracting agency. Although this matter shall be provided for in 
the relevant procurement documents, lenders will typically be entitled 
to a claim against the main contractor and, if so provided, they will be 
entitled to execute the relevant warranties, which may include a govern-
ment guarantee.
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48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

Pursuant to section 9(r) of Law No. 27,328, PPP agreements shall contain 
a clause defining the terms and conditions pursuant to which lenders 
may exercise their step-in rights in cases of default by the PPP contrac-
tor. However, the PPP framework does not expressly provide that lend-
ers shall be able to obtain a security interest in the PPP agreement. This 
shall be defined according to the particular bidding terms and condi-
tions and the PPP agreement resulting thereof.

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions as 
the project company?

This is not specifically provided under the PPP framework. Therefore, 
the procurement documents could provide for cure rights to lenders 
beyond those available to the project company.

50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

There is no specific provision regarding refinancing under the PPP 
framework.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
The PPP framework does not specify which shall be the applicable law 
to govern the PPP agreement; in this regard, this shall be determined 
in the particular bidding terms and conditions and the PPP agree-
ment resulting thereof. Our understanding is that, at the least, the PPP 
agreement and the relevant construction contracts shall be governed 
by local law. This is what the Safe Highways and Roads Network PPP 
Programme – Stage 1 agreement sets out for the applicable law.

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

The PPP framework does not provide for particular immunities for the 
governmental party. However, general regulations provide that certain 
goods subject to the performance of public utilities, the performance of 
essential activities of the federal government or with an express budget 
allocation cannot be foreclosed.

53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

The PPP framework provides that the bidding terms and conditions 
may provide for elect arbitration as its dispute resolution mechanism 
for controversies arising in relation to the execution, application and 
interpretation of PPP contracts.

The PPP framework provides that any technical or any other kind of 
dispute arising from PPP contracts may be submitted to technical pan-
els or arbitral tribunals. It expressly excludes the review of the merits of 
the arbitral award by the local courts. Also, the PPP framework does not 
exclude the possibility of carrying out the arbitration abroad.

In either case, arbitration is only a possibility where parties have 
agreed to it. Otherwise they may turn to the competent Argentine fed-
eral courts (section 9(x) and (w), and section 25 of Law No. 27,328).

Regarding a dispute resolution mechanism, the Safe Highways 
and Roads Network PPP Programme – Stage 1 agreement provides 
for an initial stage for technical, interpretative or patrimonial matters. 
This procedure is conducted by a technical panel with its own regula-
tions according to the guidelines of the PPP regime. A second stage of 
arbitration is established, to be settled in Argentina or in any other juris-
diction in certain circumstances.

54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

There is no such requirement.

55 Is there a special mechanism to deal with technical disputes?
Section 9(w) of Law No. 27,328 provides, for an agreement’s execution 
period, the possibility of incorporating a technical panel consisting of 
professionals and experts of national or foreign universities who prove 
to be independent, impartial and suitable, in order to elucidate contro-
versies that may arise during its execution.

The technical panel may be established by the parties at the start of 
the contract and it may resolve such disputes arising during the lifetime 
of the PPP agreement.

In addition, the parties to the contract may appoint technical audi-
tors who will control and monitor the execution of projects. Pursuant 
to section 27 of Law No. 27,328, the PPP contract may specify that if the 
administration does not agree with the auditor’s determination, this 
will not preclude the payment of the consideration, which will remain in 
trust until the dispute is solved.
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General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

The concept of PPP in Bulgaria has evolved following recent major leg-
islative changes introduced in line with the new concessions’ legislation 
at EU level (Directive 2014/23/EU). A new Concessions Act (CA) was 
adopted on 1 January 2018; the previous Concessions Act (explicitly dis-
tinguishing the concession from the available PPP forms in Bulgaria), as 
well as the specific Public-Private Partnership Act, were revoked.

By virtue of the new legislative framework, the concession is 
defined as a: ‘public private partnership whereupon an economic opera-
tor executes works or provides services awarded by a public authority 
by way of a works concession or a services concession’. A fundamental 
common feature of these two PPP forms is that the operational risk is 
always transferred to the private partner, who is nevertheless awarded 
with the right to collect the revenues from the public service provided 
through the operation and exploitation of the public assets.

The works and the service concessions, as laid down in the CA, 
cover most of the internationally applied forms of PPP (eg, operate-
maintain, design-build-finance-maintain, design-build-finance-
operate-maintain, design-build-operate, etc). The key element 
distinguishing between the works and the services concessions is 
whether the leading activity shall be the construction of the public 
asset, through which the public service shall be delivered, or the exploi-
tation or operation thereof.

A third form of concession has been introduced in the new CA, 
notably the ‘use concession’, which constitutes the award to a private 
partner to carry out a particular economic activity using a facility con-
stituting public state property or public municipal property, without 
entrusting the execution of works or the provision and the management 
of services. The concessionaire pays to the grantor a concession fee and 
assumes an obligation to implement an investment programme ensur-
ing the maintenance of the property. Considering the CA definition of 
concession, however, this type of concession is not deemed as a form 
of PPP.

PPPs in Bulgaria may be structured as a direct contract between the 
public partner and the private investor (or with a special purpose vehicle 
(SPV) set up by the latter for the purpose of the project), or as an insti-
tutionalised PPP, where the share participation in the newly established 
project company is shared between the public partner and the private 
investor.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

By virtue of the CA, the object of a works concession shall be one or 
more self-standing construction sites or part of a construction site with 
a defined title, location and intended for an independent function, in 
respect of which the public authority has entrusted the specific works. 
The object of a service concession, on the other hand, is a facility or set 
of facilities by means of which the services are provided.

Assets and facilities that can be granted on concession may be 
state, municipal or private property and include:
• road infrastructure, including highways, streets, roads;
• railways, airfield runways;

• sports facilities, including stadiums, swimming pools, gymnasi-
ums, tennis courts, golf courses and other sports installations;

• gas and heating networks;
• electricity production and distribution networks;
• automated transportation systems, tramway, trolley bus, bus or 

cable car transport facilities;
• airports, maritime or inland ports or other terminal facilities;
• postal services and networks; and
• facilities related to the provision of healthcare, educational, 

cultural, religious, administrative and social services, as well as cor-
rectional and public security facilities, as laid down in the CA.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

The PPP legal framework consists of the newly introduced CA, 
which was effective as of 2018 and was last amended in February of 
that year, as well as of the sub-legislative acts on its implementation, 
namely the two Council of Ministers’ Ordinances on the Financial and 
Economic Elements of Concessions (effective as of May 2018), and on 
the Monitoring, Management and Control over the Implementation 
of Concession Projects by the Bulgarian Privatisation and Post-
Privatisation Control Agency (effective as of the date of publishing in 
the State Gazette).

In addition, depending on the specific public assets or services 
awarded through PPP, other sector-specific legislation may apply.

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

As far as state concessions are concerned, the authority entrusted with 
the strategic development and planning of concession projects is the 
Council of Ministers, which determines the state policy on conces-
sions and, to this end, approves a National Concessions Development 
Strategy and an Action Plan for State Concessions. The Council of 
Ministers also approves, prior to the issuing thereof, the decisions of 
ministers for launching and termination of concession award pro-
cedures and for modifications or termination of existing concession 
contracts.

The state policy on concessions is implemented by ministers, in 
accordance with their line competence. The relevant minister shall act 
as grantor (contracting authority) carrying out the required preparatory 
action (feasibility studies and preparation of tender documentation), 
respectively launching and carrying out the concession award proce-
dure and finally executing the concession agreement with the selected 
bidder. Only projects included in the relevant Action Plan for State 
Concessions may be subject to a concession award procedure.

The regulation on municipal level is quite similar. The policy 
on municipal concessions shall be determined by the competent 
Municipal Council, which shall adopt, by a resolution, an Action Plan for 
Municipal Concessions to be implemented by the municipality mayor 
(acting as grantor). Concession award procedures for projects that are 
not included in the relevant Action Plan for Municipal Concessions for 
the respective programming period may not be initiated.
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5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

By virtue of the Bulgarian PPP legal framework, concessions (PPP) may 
be awarded on a state and municipal level, as state or municipal con-
cessions, depending on the ownership of the assets to be awarded to 
a private partner. Concessions may also be awarded jointly by two or 
more state or municipal bodies, as well as by a state and a municipal 
public authority, in which case they are regarded as joint concessions 
(see question 4).

6 How is the private party in a PPP remunerated in your 
jurisdiction?

Both in the case of works and service concessions, the private partner is 
granted the right to collect the revenues from the services and or other 
economic activities provided by the concession assets (ie, the right to 
exploit the construction site in a works concession or to provide the 
service of public interest in a service concession). These revenues are 
generally collected from the end users of the respective service or eco-
nomic activity.

Financial payments from the grantor (the public authority) are 
envisaged only by way of exception in the following cases:
• where customers do not owe direct payments for the services pro-

vided by the concessionaire, or if such payments are due, they are 
not supposed to be collected by the concessionaire;

• for the purpose of achieving a socially acceptable cost of the ser-
vices provided by the concessionaire; and

• where the prices of the services provided by the concessionaire are 
state-regulated.

The total forecast turnover of the concessionaire (the aggregate of 
his forecast revenues over the entire concession term) constitutes the 
provisional value of the concession, which is the criterion to define the 
concession as one of trans-border interest, in case its provisional value 
exceeds the threshold established by a regulation of the European 
Commission adopted pursuant to article 9 of Directive 2014/23/EU.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

By virtue of the CA, the operational risk shall always be borne by the 
concessionaire and shall be deemed to be assumed where, under nor-
mal operating conditions, the return of concessionaire’s investments 
and costs incurred in operating the works or the services awarded on 
concession is not guaranteed by the concession agreement. In a works 
concession, along with the operational risk, the concessionaire shall 
also assume the construction risk, notably the probability of occur-
rence of any events, facts or circumstances that may affect the value or 
the time for execution of the awarded works.

All other risks (and benefits) inherent to the concession shall be 
allocated between the public and the private partner, therefore form-
ing the economic balance of the concession, which shall be maintained 
throughout entire concession term. The allocation of risks between the 
public and the private partner is made on a case-by-case basis for each 
PPP depending on the partners’ potential to evaluate, control and man-
age the different risks. The risks that the parties can relatively equally 
assess, control and manage shall be allocated between the said parties 
as shared risks.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

At state level, it is the Minister of Finance who shall carry out a 
preliminary assessment regarding compliance with fiscal rules and 
restrictions under the Public Finance Act of projects for state conces-
sions with payments by the grantors prior to the inclusion of any such 
projects in the action plan for state concessions. Further, the Minister 
of Finance shall approve annually a cost estimate for financing the 
expenditures on state concessions.

9 Is there any cap on the rate of return that may be earned by 
the private party in the PPP transaction?

Neither the CA nor Ordinance on the Financial and Economic Elements 
of Concessions provides for specific values of the private partner’s rate 
of return. The said rate is determined based on the preliminary feasibil-
ity studies and analyses preceding the respective project and is part of 
the financial model of the transaction (also relevant for its economic 
balance). Depending on the industry and the specific features of each 
project, the value of the rate of return commonly applied in Bulgaria 
varies in the approximate range of 4 per cent to 10 per cent.

10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

While the PPP legislation does not pose specific restrictions as to the 
possibilities of change in control over the concessionaire company, it 
shall be noted that the new shareholders undertake joint responsibility 
(along with the concessionaire) for the implementation of all obliga-
tions under the relevant concession agreement.

Further, it is common practice for change in control clauses to be 
explicitly stipulated in the concession agreements, setting forth spe-
cific conditions in this regard (including the mandatory condition of 
the grantor).

Procurement process

11 What procedures normally apply to a PPP procurement? 
What evaluation criteria are used to award a PPP transaction?

The CA foresees that the granting of a concession comprises the fol-
lowing steps:
• taking preparatory action;
• conducting a concession award procedure for selection of the con-

cessionaire; and
• execution of a concession agreement.

The new legislation allows public authorities to select between three 
different concession award procedures, namely:
• open procedure;
• competitive negotiated procedure; and
• competitive dialogue.

The open procedure shall be conducted in a single stage where the 
economic operator shall submit, simultaneously, an application and a 
tender. It does not involve negotiation.

A competitive procedure with negotiation shall be a staged proce-
dure whereupon:
• the economic operator shall submit an application and shall enter 

a selection in order to receive an invitation to submit an indicative 
tender;

• candidates who have received an invitation shall submit an indica-
tive tender and shall participate in negotiations on improving the 
tenders; and

• after being invited to do so, the candidates who participated in the 
negotiations shall submit a tender.

A competitive dialogue shall be a staged procedure whereupon:
• the economic operator shall submit an application and an indica-

tive tender and shall enter a selection in order to receive an 
invitation to participate in the dialogue;

• the candidates who have received an invitation shall participate in 
a dialogue with a view to clarifying one or more solutions that must 
meet the needs by the award of the concession; and

• after being invited to do so, the candidates who have participated 
in the dialogue shall submit a tender.

Concessions of trans-border interest may be awarded by means of one 
of the three available procedures, whereas concessions without trans-
border interest may only be awarded through an open procedure (see 
question 6).

The grantor shall set out, as conditions for participation, one 
or more requirements to the professional or technical ability of the 
economic operators and or to the financial and economic standing 
thereof. These requirements must conform with the subject-matter 
and the specificities of the concession and shall aim to ensure genuine 
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competition. The requirements, the minimum levels of the fulfilment 
thereof and the documents whereby performance is proved, shall be 
described in the tender documentation and shall be set out in the pro-
cedure initiation notice.

As award criteria, the public partner shall set out objective require-
ments related to the subject-matter and the object of the concession (eg, 
quality of the works and or of the management and maintenance of the 
object of the concession, quality of the services provided, lowest price 
of the works or of the services, technical advantages, including tech-
nical equipment and facilities etc), the assessment of which makes it 
possible to identify the most economically advantageous tender at the 
best value for money. The award criteria may refer to factors that are 
not purely economic, but influence the value of a tender from the point 
of view of the grantor and permit it to identify an overall economic 
and or social advantage of the concession award at the best value for 
money (eg, environmental protection measures, social criteria, energy 
efficiency targets, innovation related criteria, etc). The value of the 
concession fee proposed by the bidders is also one of the most often 
applied award criteria; in addition, the amount of payments (compen-
sation) by the grantor, where any such are envisaged, shall mandatorily 
be set out as an award criterion.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in 
the procurement documentation during the procurement 
process, without altering such terms with respect to other 
proponents? How are such deviations assessed?

By virtue of the CA, in case of open procedure, the grantor shall have 
determined appropriate conditions for the implementation of the 
concession, financial and economic elements and legal construct and 
applying the award criteria alone is sufficient for the designation of a 
concessionaire without holding negotiations.

A competitive procedure with negotiation shall be conducted 
where the grantor has established the technical, functional or qualita-
tive requirements but the quality, the financial and economic elements, 
the deadlines, social, environmental or innovative solutions, or bene-
fits to consumers, as well as the legal construct, can be optimised by 
means of negotiations.

Conversely, a competitive dialogue shall be conducted where there 
is a need of the works and or the services included in the subject-matter 
of a concession with a cross-border interest that can be met by more 
than one solution relating to the technical, functional or qualitative 
requirements, the financial and economic model or the legal construct, 
as well as where it is possible to include innovations.

Therefore, deviations from the initially announced scope or tech-
nical characteristics of the concession may be acceptable, depending 
on the specific case and selected award procedure.

The minimum requirements towards the presentation and con-
tent of the different options included in a single bid, as well as the 
evaluation criteria for each of them, shall be announced in the tender 
documentation. However, again subject to the selected concession 
award procedure, the possibility for bidders to offer different options 
may be restricted by the public authority, such a restriction to be explic-
itly indicated in the tender announcement.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

Unsolicited proposals are explicitly envisaged in the CA.
Under the CA, an unsolicited proposal may be, along with the 

initiative of the respective public authority, a possible ground for a 
contracting authority to commence preparatory actions for award of 
concession. The unsolicited proposal by an economic operator shall 
contain a description of the subject-matter and object of the conces-
sion, justification and a financial and economic analysis. In the case of 
a works concession, the unsolicited proposal shall be accompanied by 
a development proposal that shall contain a pre-development study or 
terms of reference for the preparation of a development-project design, 
a conceptual design or another phase of a development-project design, 
which shall identify, inter alia, the projected technical and functional 
characteristics and technical and economic parameters of the works.

The public authority shall assess the proposal and, it its sole discre-
tion, may take steps for the inclusion of the project in the respective 
action plan. In addition, the development proposal may be used by the 

grantor in the establishment of the technical and functional require-
ments of the future concession, in which case the economic operator 
that submitted the said proposal, unless selected as concessionaire, 
shall be entitled to remuneration.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

See question 13. The economic operator whose unsolicited proposal has 
been used as grounds and basis of a concession awarded to a different 
bidder shall be entitled to remuneration. The amount of the remunera-
tion shall be determined by the grantor according to a methodology 
specified in the Council of Ministers’ Ordinance on the Financial and 
Economic Elements of Concessions.

15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does 
not, are there any mechanisms during the procurement 
process to ensure that the applicable PPP transaction, once 
awarded, is financeable?

No specific requirements for financial undertakings on the part of the 
private party submitting a PPP bid are introduced in the CA. However, 
it is common practice for such requirements to be included in the ten-
der conditions and respectively investment commitments to be made 
by the tender participants as part of their offers (the investment pro-
posal by the selected bidder subsequently becomes an integral part of 
the relevant concession agreement).

The financial guarantees for the availability of the stipulated 
investments are achieved through:
• the performance guarantee provided by the private partner;
• the option for contracting authorities to place specific preselection 

criteria towards the financial status of the tenderers;
• the statutory joint liability for the tenderer along with the conces-

sionaire or private partner’s company (in the cases of setting-up of 
an SPV for the purposes of the relevant PPP project) in relation to 
the project implementation (which includes the investment com-
mitments); and

• specific guarantee provisions inserted in the relevant concession or 
PPP award contract.

16 May the government ask its counsel to provide a legal 
opinion on the enforceability of the PPP agreement? May it 
provide representations as to the enforceability of the PPP 
agreement?

The launching of award procedure, both for concessions and for specific 
PPP projects, is preceded by carrying out extensive preliminary studies 
(within the framework of the preparatory actions for each procedure). 
These studies involve a legal, financial-economic and technical analy-
sis, as well as ecological analysis (depending on the case). One of the 
main issues addressed by the legal analysis is the presence of valid legal 
grounds for the award of the relevant project, respectively the enforce-
ability of the award agreement. In the event of a negative conclusion on 
this matter, the public authority shall terminate the procedure and dis-
miss any further action towards the launching of selection procedure. 
The preliminary studies are carried out either by the in-house experts 
of the relevant public contracting authority, or by external consultants, 
appointed following a competitive public procurement procedure.

In addition, it is common practice to include an explicit representa-
tion or warranty on behalf of the grantor or public partner confirming 
its powers to validly enter into the award agreement, in order to guar-
antee the private partner’s rights in the event of unenforceability or 
annulment of the said agreement.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

There are no limitations or restrictions under the CA with respect to 
the nationality of the potential candidates or private partners in PPP 
projects.
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Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate 
the choice of governing law?

Bulgarian law does not govern the specific form of contract for award of 
design and construction activities. In practice, especially on large scale 
infrastructure projects, the International Federation of Consulting 
Engineers forms of contract are often applied.

The choice of law is also left to the parties’ contractual freedom. 
However, in the implementation of regulated activities (including 
construction), the relevant mandatory provisions of the Bulgarian leg-
islation must be observed.

19 Does local law impose liability for design defects and, if so, on 
what terms?

The Spatial Development Act (governing the construction process) 
does impose specific fines for certain violations of the relevant con-
struction requirements by the designers and the persons assigned 
with the supervision of the construction process. In addition, the Act 
requires the designer to be insured against professional liability for any 
detriment inflicted on the other participants in construction and third 
parties as a result of wrongful acts or omissions in the course of, or in 
connection with, the performance of its duties.

20 Does local law require the inclusion of specific warranties? 
Are there implied warranties in cases where the relevant 
contract is silent? Does local law mandate or regulate the 
duration of warranties?

The minimum warranty periods for executed building and construc-
tion works, facilities and construction projects are set forth in a specific 
Ordinance (sub-legislative act). Any contractual warranty periods for 
executed building and erection works, facilities and construction pro-
jects may not be shorter than the minimum periods fixed by the said 
Ordinance.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

Liquidated damages for delay in construction projects are admissi-
ble and applicable, subject to the parties’ contractual arrangements. 
Penalty clauses are generally not allowed under Bulgarian law.

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

Limitation of liability issues are not subject to sector-specific regula-
tion, but are governed by the general civil legislation. Pursuant to the 
Obligations and Contracts Act, limitation of liability may not extend to 
the cases of non-performance owing to gross negligence or deliberate 
default.

23 May a contractor suspend performance for non-payment?
Such suspension is allowed under the general provisions of Bulgarian 
civil legislation. Under the aforementioned Obligations and Contracts 
Act, a party to a contract may refuse performance of its obligation until 
the other party has duly performed its own counter obligation or until it 
is given adequate security.

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ 
clauses?

See question 23.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

The use of equivalent project relief clauses is illegal. The CA regulates 
the main terms and conditions for appointment of subcontractors (in 
the tenderer’s bid or, subsequently, following award of the relevant 
PPP agreement), but not the contractual relations between the private 
partner and its subcontractors.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

The new concessions and PPP regulations allow for broader and more 
flexible options for amendment of PPP contracts. In general, the 
amendment of the PPP contract is executed through a bilateral agree-
ment of the parties and may not be unilaterally imposed by the contract-
ing authority. However, specifically with regard to the possibility for the 
public authority to unilaterally expand the scope of work under the PPP 
agreement, such an option may be admissible if initially included in the 
tender conditions.

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

The occurrence of unforeseen circumstances and events is one of the 
cases allowing amendment to the PPP agreement. As long as the eco-
nomic balance is one of its main elements, it should be admissible to 
modify it in order to reflect the new conditions in which the project is 
implemented.

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

No statutory lien laws apply to construction work performed in connec-
tion with a PPP agreement under Bulgarian legislation.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

PPP agreements relating to construction projects must be in full com-
pliance with the regulations of the Spatial Development Act and the 
sub-legislative acts on its implementation. Further, the applicable envi-
ronment protection legislation must be observed through inclusion of 
respective clauses in the agreement.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

The rights and obligations of both parties (public and private partners) 
are part of the mandatory content of each awarded PPP agreement, 
which, conversely, is part of the tender documentation. Generally, no 
amendments are allowed to the draft award agreement prepared by 
the public authority’s team at the preparatory action stage of the award 
procedure. In addition, the law allows changes and amendments to the 
PPP agreement, once awarded, only in exceptional or unforeseen cir-
cumstances. Therefore, the parties’ contractual rights and obligations, 
as well as the terms and conditions for their implementation, are usu-
ally defined in detail. However, depending on the specific PPP project, 
the envisaging of performance requirements (eg, KPIs) is common 
practice.

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure to 
operate and maintain the facility as agreed?

The contractual liability of the parties in case of failure to perform is 
part of the minimum mandatory content of a PPP agreement, by virtue 
of the CA. The latter further provides that liquidated damages must be 
explicitly envisaged in the event of early termination of the respective 
award agreement. The issues relating to damages and indemnification 
seem to have been left to the contractual freedom of the parties (or, to 
the discretion of the contracting authority, which is the one actually pre-
paring the draft agreement as part of the tender documentation). There 
is no regulatory provision in place prohibiting the indemnities from the 
private partner to be stipulated in the form of liquidated damages or 
reduction of due concession payments from the grantor.

32 Are there any legal or customary requirements that facilities 
be refurbished before they are handed back to the government 
party at the end of the term?

Upon termination or invalidation of the concession agreement, the 
concessionaire shall be obliged to hand over the concession assets to 
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a commission appointed by the concession-granting authority, in con-
formity with the requirements of the CA. The time limit to hand over 
and accept the concession assets shall be 30 days from the date of termi-
nation of the concession agreement. However, there is no legal require-
ment concerning in what condition the subject of the concession needs 
to be handed back to the authorised commission.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

The law does provide only general rules regarding the allocation of risks 
between the public and the private partner in a PPP (see question 7).

By virtue of the CA, in concessions, the concessionaire undertakes 
the main risks (ie, construction and operational risks). However, the 
actual risk allocation matrix is prepared at the preliminary analysis 
stage, usually as part of the financial-economic analysis. The so deter-
mined allocation is then formalised in the relevant concession award 
agreement.

No explicit allocation of the risk of delays in commercial or finan-
cial closing is provided in the law.

The financing obligations are usually undertaken by the private 
partner; therefore, the financial closing of a PPP transaction is usually at 
the risk of the investor. However, in some cases it is possible for the pub-
lic entity to also have some funding commitments, for example, when 
co-funding is required for the purposes of utilising an EU grant. In such 
cases, it is possible for the commented risk to vest in the public partner 
or to be shared between the latter and the private partner.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

No explicit allocation of this risk is provided in the law.
The obtaining of permits and licences is generally inherent to the 

main activity awarded under the PPP agreement. Therefore, those risks 
generally vest in the private partner, to the extent that the delay in their 
issuance is not caused by reasons falling under the control of the public 
partner (eg, required assistance or consent on the part of the latter is 
unreasonably withheld).

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

Force majeure is treated as a general concept, because the CA does 
not provide any distinctive or special definition different from the 
one defined in the Bulgarian contractual law. By virtue of the CA, the 
occurrence of force majeure is not part of the operational risk (always 
undertaken by the private partner) and may lead to distortion of the 
economic balance of the concession (which is grounds for amendment 
or adjustment of the relevant PPP contract in order to re-establish the 
said balance).

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

No explicit allocation of these risks is provided in the law. To the extent 
that the actions of third parties are considered outside of the control of 
the PPP partners, these risks are usually shared between them in accord-
ance with the specific terms and conditions under the PPP agreement.

37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

There is no specific legal framework in the matter of concessions regu-
lating the risk of nationalisation or expropriation; therefore, the general 
legislation shall apply. In the event of changes to legal, tax or sector 
regulation, the concessionaire could have an extension of the period 
of the concession agreement, if, because of the changes, it has become 
impossible to maintain the economic balance or to perform the work 
that is the subject of the concession agreement.

38 What events entitle the private party to extensions of time to 
perform its obligations?

The period set by the concession agreement is granted for up to 35 years 
for works concessions and 25 years for service concessions, respec-
tively. The concession term may be decreased or extended by no more 
than one-third in the following cases:
• the option for extension is initially envisaged in a revision clause of 

the PPP contract;
• the extension is due to unforeseen circumstances; or
• necessity for the grantor to assign additional works and services 

to the private partner (ie, the scope of the contract has been 
expanded).

Further, the contract term may be extended as a measure to restore the 
economic balance of the concession, if the latter has been distorted.

39 What events entitle the private party to additional 
compensation?

Payment (compensation) from the grantor to the private partner is 
allowed in the following circumstances:
• where customers do not owe direct payments for the services pro-

vided by the concessionaire, or if such payments are due, they are 
not supposed to be collected by the concessionaire;

• where the purpose is to achieve a socially acceptable cost of the ser-
vices provided by the concessionaire; or

• where the prices of the services provided by the concessionaire are 
state-regulated.

The grounds for compensation from the public authority, as well as its 
maximum amount, are established based on the preliminary financial 
economic feasibility study at the preparatory stage of the concession 
project; they are also reflected financial model of the concession. The 
exact amount of the payments and the terms and conditions there-
for are specified in the concession agreement, in accordance with the 
concessionaire’s offer. No payments from the grantor exceeding the 
stipulated maximum amount thereof shall be allowed.

40 How is compensation calculated and paid?
The amount of the compensation for the private partner (see question 
39) and the terms and conditions for its payment shall be specified in 
the relevant concession agreement, in accordance with the conces-
sionaire’s offer. The calculation of this compensation is done on a 
case-by-case basis.

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

The insurance risk is usually borne by the private partner. The subject 
of insurance are the public assets awarded to the private investor. The 
insurance is in favour of the grantor or public partner.

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

The issue is not explicitly regulated in the law. The consequences in 
the event of default by the private partner shall be determined in the 
respective PPP award agreement and could be stipulated in the form 
of indemnities, liquidated damages, compensation, reduction of due 
payments from the grantor or public authority, etc. In the cases of 
non-performance of the concession agreement, caused by an action or 
inaction of the concessionaire, steps for early termination of the con-
cession agreement may be taken by the public partner.

43 On what grounds may the PPP agreement be terminated?
Before the expiry of the duration of the concession, the concession con-
tract shall be automatically terminated upon the occurrence of one of 
the following events:
• total loss of the object of the concession in a works concession and 

as from the date of the total loss in a use concession;
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• dissolution of the concessionaire company: as from the date of dis-
solution of the company;

• adjudication of the concessionaire in bankruptcy: as from the 
effective date of the judgment;

• the concession contract is terminated by a court judgment: as from 
the effective date of the judgment; or

• on other grounds provided for in a law or by the concession con-
tract: as from the date stated therein.

The public authority may terminate the contract unilaterally in the 
event of:
• threat to national security, public health or environment;
• occurrence of one or more of the grounds for exclusion of the con-

cessionaire from the tender procedure that has not been remedied 
by the concessionaire; or

• corporate restructuring of the concessionaire by means of uni-
versal succession, without the grantor’s express consent for the 
replacement of the concessionaire company (unless the new 
concessionaire company meets all tender requirements for 
participation).

Further, either party may terminate the concession contract with prior 
written notice, in the event of default by the other party that has not 
been remedied within the respective cure period.

44 Is there a possibility of termination for convenience?
The CA does not envisage a termination for convenience option for the 
grantor.

45 If the PPP agreement is terminated, is compensation 
available?

The consequences of early termination of the PPP agreement shall 
depend on the termination ground.

Upon early termination of the contract for a reason for which the 
grantor is liable, the concessionaire shall be entitled to compensation 
amounting to:
• the unrecovered costs incurred by the concessionaire on invest-

ments in the concession assets, where the latter are state property 
or, respectively, municipal property; and

• the sum corresponding to the rate of return for the concessionaire, 
as determined by the financial and economic model, for the entire 
concession term, debited with the value of the recovered costs of 
investments in the concession assets, where the latter are property 
of the concessionaire.

Upon early termination of a concession contract for a reason for which 
the concessionaire is liable, the grantor:
• shall owe the concessionaire compensation amounting to the lesser 

of the unrecovered costs incurred by the concessionaire on invest-
ments in the concession assets, debited with the rate of return for 
the concessionaire, as determined by the financial and economic 
model, for the entire concession term, and the market value of the 
investments made by the concessionaire in the concession assets 
by the date of termination of the contract, where the assets are 
owned by the state or, respectively, by a municipality; and

• shall not owe the concessionaire any compensation, where the con-
cession assets are owned by the concessionaire or by a third party.

The recovery of the costs incurred by the concessionaire on invest-
ments shall cover the equity capital at a rate of return determined by 
the financial and economic model and the debt capital at the price 
thereof, taking account of the allocation of risks between the parties.

Financing

46 Does the government provide debt financing or guarantees 
for PPP projects? On what terms? Which agencies are 
responsible?

Currently, the cases where public funding of a PPP project shall be 
allowed, as strictly defined in the law (see question 39). In general, the 
financing of PPP operations is the prerogative of the private investor. 
In addition, the issuance of state guarantees is not admissible, except 
upon a parliamentary decision.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

Although not regulated by local law, there are examples of large-scale 
PPP projects in Bulgaria where the mechanism of the direct agreement 
is applied. Usually in such cases, the direct agreements provide for con-
trol powers for the lender over key aspects of the PPP project (in the 
form of right to information, required consents, etc), as well as step-in 
rights in the event of insolvency or dissolution of the private partner 
and financial undertakings on behalf of the public partner towards the 
lender for full payment of the debt in the event of default by the private 
partner (beneficiary to the debt).

48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

See question 47.

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions 
as the project company?

See question 47.

50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

Any restrictions on the refinancing conditions would only stem from 
the contractual arrangements between all parties involved in the rel-
evant transaction.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
 Pursuant to the CA, the applicable substantive law as regards the rel-
evant concession agreement shall be stipulated by the related parties. 
However, the specific obligations of the concessionaire in the fields of 
environmental, social and labour law, stemming from the Bulgarian 
national legislation, EU law, collective agreements or by the interna-
tional social and environmental conventions, must be observed. In 
addition, to the extent that the project involves regulated activities (eg, 
heat and energy production and distribution, civil aviation services, 
etc), the relevant Bulgarian statutory regulations need to be addressed.

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

Currently the law does not provide for immunities for the public part-
ner in the execution and implementation of PPP transactions.

53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

Pursuant to the CA, while the dispute resolution mechanism shall be 
set out in the concession agreement, any disputes regarding the exe-
cution, performance, amendment and termination of a concession 
contract shall be settled according to the procedure established by the 
Bulgarian Code of Civil Procedure.

Update and trends

The newly introduced PPP legislation, which brings greater 
flexibility to concession-structuring options and award 
mechanisms, is expected to generate further possibilities within 
an improved environment between public-sector and private 
investment PPP initiatives of any size.
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54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

Mediation is an option and not a required step in the dispute resolu-
tion procedure. It shall be expressly stipulated by the parties in order to 
become a binding contractual obligation.

55 Is there a special mechanism to deal with technical disputes?
To date, the law does not provide for a specific mechanism to deal with 
technical disputes.
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General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

The Chinese government officially adopted the PPP concept in 2014, 
although PPP has essentially applied in China from the early 1990s. 
The Ministry of Finance (MoF) and other ministries may have slightly 
different definitions of PPP. However, the key concept of PPP is shared 
between them, which is a partnership between government and the pri-
vate parties that share both profits and risks in the projects. Currently, 
the most common types of PPP are build-operate-transfer (BOT), 
transfer-operate-transfer, build-own-operate, build-own-operate-
transfer and design-build-finance-operate, with BOT being the most 
commonly used type in China.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

There is a broad application of PPPs in China, which include the 
following:
• municipal infrastructure such as gas, power and water supply, 

heating and sewage and waste treatment;
• transport infrastructure such as road, rail, airport and urban 

rail transit;
• public service projects such as affordable housing projects, health-

care, hygiene, tourism, education, culture and elderly nursing; and
• other projects such as agriculture, forestry, science and technol-

ogy, water conservancy, energy and environmental and ecological 
protection.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

Currently, China has no specific, fundamental law on PPP. The legisla-
tive framework of PPP mainly consists of relevant laws, regulations and 
regulatory documents.

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

PPPs are currently coordinated by the State Council, MoF and the 
National Development and Reform Commission (NDRC), which 
are the centralised PPP authorities. Additionally, according to the 
needs of different projects, the administrative authorities for different 
industries, such as construction, transportation, water resources, envi-
ronmental protection, health, education, culture, civil aviation, land, 
agriculture and forestry, are responsible for project guidance, imple-
mentation and supervision.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

PPPs are encouraged by the national government and are currently 
implemented in every province and city of China. Municipal and other 
subdivisions of governments that are above county level may enter into 
PPP projects.

6 How is the private party in a PPP remunerated in your 
jurisdiction?

There are three payment mechanisms:
• government payments;
• user charges; and
• viability gap funding (VGF).

Government payments are commonly seen in public facilities and 
public service projects for which the government pays directly for the 
products and services. User charges are commonly used in projects that 
have charging bases and the operating income can completely cover 
the investment cost and provide reasonable gains to the private party. 
For VGF projects, the government would offer some economic subsidy 
to cover the gap between the user charges and the investment cost plus 
reasonable gains that come from the projects.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

The project revenue risk and usage risk result from numerous risks 
and are reasonably allocated between the private party and the gov-
ernment. The government bears the risks relating to land acquisition, 
project approval and permits, and political risks; and the private party 
bears the risks in financing, project investment and financial manage-
ment, design, construction, operation and maintenance, approval and 
insurance. The force majeure risks are reasonably allocated between 
the parties.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

The private party can receive compensation from the government in 
government payments and VGF projects. According to China’s laws, 
the government’s payment obligations need to be taken into account in 
the long-term financial planning and must be included in the govern-
ment’s annual budget. Besides, the relevant budgets are subject to the 
approval of the People’s Congress at the same level.

9 Is there any cap on the rate of return that may be earned by 
the private party in the PPP transaction?

The rate of return that may be earned by the private party in the PPP 
transaction must be ‘reasonable’. However, there is no precise definition 
of what constitutes ‘reasonable return’ in the legislative framework, 
and generally speaking it refers to the market return. Typically, in some 
circumstances, the PPP projects may achieve profits that highly exceed 
expectation resulting from the increase of user demands and charges. 
The government may put restrictions on the distribution of the profits 
that exceed expectation, and the private party may receive none, or a 
small portion, of the exceeded gain.

10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

In general, PPP projects restrict the changing of the ownership struc-
ture of the project company. For instance, a restriction period may be 
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set, during which the equity of the project company cannot be trans-
ferred. Meanwhile, contract transfer is also restricted. For example, 
for such transfer to occur, certain conditions must be met, government 
approval must be received and the transferee must have the same qual-
ifications, capital and capacity as the transferor.

Procurement process

11 What procedures normally apply to a PPP procurement? 
What evaluation criteria are used to award a PPP transaction?

PPP project procurement methods include public bid invitation, invited 
bidding, competitive negotiation, competitive consultation and single-
source procurement. An authorised project implementing organ shall 
choose the appropriate procurement method in accordance with the 
law in light of the characteristics of the procurement needs of the PPP 
project concerned.

Two evaluation criteria need to be satisfied in order to implement 
a PPP project. According to two circulars issued by the MoF, namely 
the Guidelines on the Value for Money Assessment and the Guidelines 
on the Feasibility Study of Fiscal Capabilities, the PPP mode should 
be more cost-effective than other modes and the proportion of the 
expenditure liability required to be included in the budget for all PPP 
projects each year shall not exceed 10 per cent of the general public 
expenditure budget.

As to the awarding of a PPP transaction to a candidate, generally 
the bid price, financing ability and professional competence are key 
factors for evaluation. No matter which procurement procedure is 
adopted, the evaluation criteria used must be disclosed in the tender 
documents.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in 
the procurement documentation during the procurement 
process, without altering such terms with respect to other 
proponents? How are such deviations assessed?

In some cases, variant bids may be permitted. If variant bids are per-
mitted this will be stated in the procurement documents and will 
apply to all parties. According to the MoF’s circular, Measures for 
Administration of Government Procurement in PPP Projects, where 
the competitive negotiation or competitive consultation procurement 
method is adopted, the project procurement documents shall also 
specify the contents that may be substantively changed by the evalu-
ation team based on negotiations with private investors, including the 
technical and services requirements based on procurement needs and 
the terms of the draft project contract.

Meanwhile, according to the Implementing Regulations on the 
Tendering and Bidding Law, issued by the State Council, for projects 
with complex techniques or with technical specifications unable to be 
determined accurately, bid inviters may make bid invitation in two 
stages. In the first stage, bidders shall submit technical advice without 
price as required in the bid invitation notice or bid invitation, and bid 
inviters shall determine the technical standards and requirements and 
prepare the bid invitation documents based upon the technical advice 
submitted by the bidders. In the second stage, bid inviters shall pro-
vide bid invitation documents to the bidders providing technical advice 
from the first stage, and the bidders shall, based upon the requirements 
as set forth in the bid invitation documents, submit the bid documents 
including the final technical schemes and price offered.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

Unsolicited proposals for PPP transaction are permitted by law but very 
uncommon in practice. According to the circular, Interim Measures for 
the Fiscal Management of Public-Private Partnership Projects, issued 
by the MoF, the following procedures shall apply in the case of a PPP 
project initiated by private investors:
• the relevant private investor shall submit a written project proposal 

to the relevant competent industry department;
• after the written project proposal is examined and approved by the 

competent industry department, the private investor shall prepare 
a project implementation plan; and

• the project implementation agency authorised by the relevant 
people’s government at or above the county level shall request the 

finance department at the same level to carry out a value for money 
assessment and feasibility study of fiscal capabilities.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

The current PPP policy does not specify whether the government shall 
provide a stipend for unsuccessful short-listed proponents.

15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does 
not, are there any mechanisms during the procurement 
process to ensure that the applicable PPP transaction, once 
awarded, is financeable?

The procurement documents usually contain financing requirements 
for the bidder and the financing ability and plan would be the govern-
ment’s first concern. In most cases, the government would ask the 
private investor to bear joint liability with the project company for the 
project financing.

16 May the government ask its counsel to provide a legal 
opinion on the enforceability of the PPP agreement? May it 
provide representations as to the enforceability of the PPP 
agreement?

The government generally does not ask its counsel to provide opinions 
on the enforceability of PPP contracts, nor does it generally provide 
representations as to the enforceability. However, the project imple-
mentation agency is generally authorised by the relevant people’s 
government at or above the county level to sign and execute the PPP 
agreement, which in practice has been reviewed by the government’s 
legal department before signature.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

There are no different restrictions applied for foreign entities to par-
ticipate in PPP projects or to exercise control over the project company. 
For any foreign entity to invest in China they must comply with the 
Catalogue for the Guidance of Foreign Investment Industries (revised 
in 2017) and the Special Management Measures for the Market Entry 
of Foreign Investment (Negative List) (2018 version) issued by the 
NDRC and the Ministry of Commerce, which prohibit or restrict for-
eign investment in certain industries or the controlling shareholding of 
a foreign investor in certain industries.

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate 
the choice of governing law?

There are suggestive contract forms that govern design and construc-
tion activities published by the Ministry of Housing and Urban-Rural 
Development and the NDRC. Additionally, the Contract Guidelines 
for PPP Projects, published by the MoF and the General Contract 
Guidelines for PPP Projects, published by the NDRC, also have rel-
evant contents on design and construction activities in PPP projects. 
However, the parties to the contract may agree on the application of 
the law by themselves.

19 Does local law impose liability for design defects and, if so, on 
what terms?

The design contractor is the party that usually has liability for design 
defects. In PPP projects, if the contractor is the general contractor 
for both design and construction, it has liability for design defects. 
However, if the project owner is responsible for project design activi-
ties, the contractor does not have liability for the design defects.
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20 Does local law require the inclusion of specific warranties? 
Are there implied warranties in cases where the relevant 
contract is silent? Does local law mandate or regulate the 
duration of warranties?

In construction projects, the project owner, engineering investigation 
contractor, design contractor, construction contractor and supervision 
contractor are responsible for the quality of the project to the extent of 
their works. There are implied warranties for the construction activi-
ties, and the minimum duration of such warranties is mandated by 
regulations. Even if the particular PPP agreement does not include a 
warranty clause, the contractor is still under the liability of implied war-
ranties for the project.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

The contracting parties may agree on the damages for delay in their 
agreements. However, according to Chinese contract laws, the dam-
ages are compensative rather than punitive.

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

The contracting parties may agree on the damages for breach of the 
contract in their agreements. The amount of the damages should be 
limited to the actual loss that results from the breach of contract, which 
includes the loss of opportunity. However, the amount of the damages 
for loss of opportunity should be reasonably foreseeable by the breach-
ing party.

23 May a contractor suspend performance for non-payment?
Yes.

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ 
clauses?

No.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

Equivalent project relief clauses are enforceable since they do not vio-
late the mandatory rules in China’s laws and administrative regulations.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

Under PPP agreements, without the consent from the private party, 
the government cannot partially expand the scope of the project. The 
contracting parties may agree that when the government enlarges the 
scope of the project, they must pay reasonable compensation to the pri-
vate party.

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

China’s laws do not entitle any parties in PPP projects to rebalance or 
set aside the project when it becomes unduly burdensome because of 
unforeseen events. However, if the unanticipated event is a statutory 
force majeure event, either party has the right to partially or entirely 
exempt themselves from the contract liability. The contracting par-
ties can include solutions for the circumstance of other force majeure 
events or change of the law in their agreements.

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

The Contract Law and Construction Law apply to construction work 
performed in connection with a PPP agreement. Under the laws, the 
construction contractor is entitled to the priority right of repayment in 
construction projects.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

In practice, PPP agreements usually include the following terms:

• the scope of design;
• the allocation of design;
• the design requirements and standards;
• the construction standards;
• the construction duration; and
• the government supervision of the project.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

Private parties’ obligations during the operating period would normally 
be stipulated in the PPP agreement in principle with detailed perfor-
mance criteria set forth in the schedules to the PPP agreement or to be 
drafted by the private party at a later stage after the execution of the 
PPP agreement, which should be agreed by the government. For some 
projects, such as sewage treatment, there are existing industry stand-
ards that would be a part of the performance criteria.

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure 
to operate and maintain the facility as agreed?

Liquidated damages and deductions from availability payments are 
both possible for the private party’s failure to operate and maintain 
the facility as agreed, depending on how the parties agree in the PPP 
agreement. In practice, the private party is often required to submit 
an operation bond, which is usually issued by a bank and is payable at 
sight. The government may forfeit a certain portion of the bond at its 
discretion based on the degree of fault of the private party.

32 Are there any legal or customary requirements that 
facilities be refurbished before they are handed back to the 
government party at the end of the term?

There are customary requirements that the parties to the PPP agree-
ment would agree to regarding when and to what extent such facilities 
should be refurbished. Normally, before the handover to the govern-
ment, the facilities would be fixed, adjusted and replaced so that they 
are in good order.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

The risk allocation is agreed by the parties and varies from project 
to project. The private party customarily takes the risk of delays in 
commercial or financial closing, unless the government’s failure in 
performing its obligations, including obtaining approval and permits 
of the project, has caused the delay.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

Typically, the risk is shared by the parties and its allocation varies 
from project to project. The government is customarily responsible for 
obtaining permits related to the PPP procedure, such as approval of the 
project implementation programme, value for money evaluation and 
assessment of financial affordability. The private party is customarily 
responsible for obtaining permits related to the construction, including 
the builder’s licence and operating licence.

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

The risk allocation is agreed by the parties. The PPP agreement usually 
includes a force majeure concept that is treated both as a general con-
cept relating to acts outside the parties’ control and as a list of specific 
enumerated events that have satisfied the particular definition of force 
majeure. The government and the private party customarily share the 
force majeure risks. Occurrence of a force majeure event typically enti-
tles the private party to relief in the form of an extension of the time to 
perform its obligations. The parties then customarily have the right to 
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negotiate a solution for compensation in a certain period or to termi-
nate the PPP agreement.

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

The risk allocation is not prescribed by law, but will be provided in 
the relevant contract. The private party customarily takes the risk for 
acts of third parties, unless the government’s failure in performing its 
obligations has contributed to the acts of third parties. Meanwhile, the 
private party cannot ask for any economic compensation or extension 
of the time to perform its obligations.

37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

The risk allocation is not prescribed by law, but will be provided in the 
relevant contract. The government customarily takes the political and 
legal risks. The occurrence of such events typically entitles the private 
party to an extension of time to perform its obligations and to economic 
compensation for additional costs.

 The private party customarily takes the macroeconomic risk, such 
as inflation and change of interest rate; however, there may be price 
adjustment mechanism terms for inflation and change of interest rate 
in the PPP agreement. PPP agreements may prohibit any discrimina-
tory change of law or regulation.

38 What events entitle the private party to extensions of time to 
perform its obligations?

Such events are agreed by the parties and vary from project to project. 
Typically, events that entitle the private party to an extension of time to 
perform its obligations may include the following:
• government defaults;
• force majeure;
• geotechnical, environmental and weather conditions;
• political or legal changes;
• failure of the government to perform its obligations, including 

obtaining approval and permits for the project; and
• other events agreed by the parties.

To successfully apply for extensions of time to perform its obligations, 
the private party must demonstrate that it could not have mitigated the 
effects of the event without material expenditure and that the event has 
caused the delay.

39 What events entitle the private party to additional 
compensation?

The events of additional compensation are prescribed in PPP agree-
ments on a case-by-case basis, which usually include government 
defaults and discriminatory changes of law, inflation or market 
interest rate.

40 How is compensation calculated and paid?
The calculation of compensation is prescribed in PPP agreements on 
a case-by-case basis and to a large extent is dependent on the chosen 
PPP model and the scale of the PPP project. There are two customary 
calculation methods: a lump sum payment or payment of a fixed pro-
portion of the project’s total cost.

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

There are no legal requirements for project agreements to specify a 
programme of insurance. Customarily, PPP agreements provide a 
programme of insurance for each party to carry out, which may take 
different forms on a case-by-case basis. Typically, the party that failed 
to satisfy its insurance obligations according to the PPP agreement 
should bear the risk of the occurrence of specific events that were not 
covered by insurance policies. In China, the risk of insurance becom-
ing unavailable on commercially reasonable terms is rarely dealt with.

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

PPP agreements typically stipulate that various securities shall be sub-
mitted by the private party to guarantee its contractual performance 
during different phases of the project, either by way of a cash deposit 
or bank guarantee. In case of breach by the private party, the govern-
ment party may cash in such securities. The government party may 
also withhold payment, impose penalties, exercise its step-in rights by 
performing or asking a third party to perform the PPP agreement at the 
cost of the private party, and eventually terminate the PPP agreement.

43 On what grounds may the PPP agreement be terminated?
The government party may terminate the PPP agreement in case of 
material breach by the private party, such as the following:
• violation of its warranties;
• non-submission of performance guarantees;
• abandonment of the project;
• transfer or creation of encumbrances on the project without con-

sent from the government party; or
• defaults that cause major damage to public interest.

The private party may terminate the PPP agreement in case of material 
breach by the government party, such as violation of its warranties or 
non-payment within the stipulated time period. In addition, the PPP 
agreement may be terminated on grounds of force majeure, change of 
law or by mutual agreement of the parties.

44 Is there a possibility of termination for convenience?
The government party does not enjoy any right of termination for con-
venience by law. In some cases, the government party may insist on 
stipulating a clause conferring the right of unilateral termination for 
matters of public interest and subject to compensation, which is not a 
typical termination for convenience clause that gives the government 
right to unilaterally terminate the contract with or without reason.

45 If the PPP agreement is terminated, is compensation 
available?

Compensation is available, but differs in calculation for different 
grounds of termination. The formula for calculation is one of the main 
points of negotiation between the parties and varies from case to case. 
Typically, if the termination is owing to force majeure events or change 
of law without with the control of the government party, the private 
party may recover its investment; if the termination is owing to the gov-
ernment party’s default, the private party may recover its investment 
and get paid for a portion of expected gains; however, if the termina-
tion is owing to its own default, the private party may only recover a 
portion of its investment.

Financing

46 Does the government provide debt financing or guarantees 
for PPP projects? On what terms? Which agencies are 
responsible?

No debt financing or guarantees for PPP projects are directly provided 
by the government. Sometimes, shareholders designated by the gov-
ernment may provide debt financing or guarantees for PPP projects.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

The lender is not afforded privity of contract with the government 
party. Lenders have a direct contract with the private party or the pro-
ject company that is used to finance the project.

48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

The PPP agreements or financing agreements will grant lenders step-
in rights in case of breach of contract by the project company. Lenders 
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commonly obtain security interest through the loan agreements 
instead of the PPP agreements.

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions 
as the project company?

This matter is not regulated by the Chinese PPP framework. This may 
vary from project to project.

50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

There is no specific regulation in respect of this matter in the PPP frame-
work. This is a matter to be solved in the agreement itself, and there is 
usually no obligation to share gains with the government because they 
reward the private party for its efficiency. The PPP agreement will com-
monly require government consent for refinancing.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
All contracts that are to be executed in China must be governed by the 
laws of China.

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

The government party does not enjoy any immunity in PPP transactions.

53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

Arbitration is available as the resolution of disputes. However, the 
Supreme People’s Court has been reticent in accepting binding arbi-
tration, making government concession agreements as administrative 
agreements, subject to the jurisdiction of local courts.

54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

There is no general requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition for seeking 
arbitration or other binding resolutions; however, there may be specific 
contractual obligations of the project agreement compelling parties to 
do so. Preliminary steps to resolve disputes through negotiation are 
often required in PPP contracts.

55 Is there a special mechanism to deal with technical disputes?
There is no particular uniform mechanism throughout China as it 
always depends on what the parties have agreed.

* The author would like to thank Ying Liu, Jiangyu Han, Li Yu, Juan 
Miao, Xiaodan Li, Hongwei Tang, Li Lin, Yibai Xu and Anjing Wu for 
their contribution to this chapter.
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General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

The PPP framework was created in Colombia in 2012 by Law 
No. 1508/12 (the PPP Law). This Law defines PPPs as an instrument of 
private capital linkage, which is materialised in a contract between a 
state entity and a natural person or legal entity, for the provision of pub-
lic goods and their related services, which involves the retention and 
transfer of risks between parties. The payments to the private sector are 
conditioned to the availability of the asset or service, as well as to the 
accomplishment of performance standards.

The types of transactions permitted by the PPP Law are design, 
construction, repair, improvement or equipment of an asset and its 
related services, all of which must involve the operation and mainte-
nance of the infrastructure.

It is important to note that the PPP Law includes concessions’ con-
tracts as a form of PPP, and prescribes that PPPs may also be used for 
the provision of public services.

The principles that govern PPPs in Colombia are of public adminis-
trative function of public procurement and fiscal sustainability.

PPP schemes may be used when, in the planning phase, economic 
studies or cost-benefit analyses or comparative opinions show that they 
are an efficient or necessary method for project execution.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

The PPP framework in Colombia can be used for hard and social infra-
structure. This includes the transportation, energy, water and telecoms 
sectors, as well as the provision of schools, hospitals, government 
buildings, prisons, hotels, museums, etc.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

The PPP framework in Colombia is the PPP Law and its regulatory 
decrees. This framework does not include the concessions contracts 
for ports, which are regulated by Law No. 1/1991.

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

In Colombia, there is no centralised authority on PPPs. Any national 
or subnational entity can carry out its own PPP programme. However, 
notably, the National Infrastructure Agency is the public entity respon-
sible for all national transportation projects, such as ports, airports, 
trains, roads and highways.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

PPPs can be procured at a national or subnational level. However, both 
need authorisation from national authorities; the National Planning 
Department will make a value-for-money analysis (public private com-
parator) and the Ministry of Finance and Public Credit must review 

and approve the assessment of the contingent liability valuations car-
ried out by the state entities in the development of PPP schemes, in the 
terms defined in Law No. 448/98.

6 How is the private party in a PPP remunerated in your 
jurisdiction?

The government sponsor makes milestone payments to the private 
party when the infrastructure is available. These payments are subject 
to deductions if the performance standards are not met. It is possible 
to agree that the compensation is payable from revenues generated by 
user fees (eg, tolls).

The PPP framework also provides that national entities or authori-
ties (the public party) may remunerate the private party with proprietary 
rights of land. Although, originally, this was only available to national 
entities, recently, the Constitutional Court ruled that local and regional 
entities may also remunerate in this way under the argument that local 
entities are entitled, by constitution, to the administration of their own 
goods without any interference from the national government (judg-
ment C-346 of 2017).

As of the date of this ruling (24 May 2017), national, local or 
regional entities can remunerate the private party of a PPP by means of 
establishing a right in rem in their favour over an immoveable property 
of such entity.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

The PPP Law establishes that PPPs must have an efficient allocation 
of risks, transferring each of them to the party that is better suited to 
manage them. The idea behind this is to mitigate the impact that the 
consolidation of any of these risks can have on the availability and the 
quality of service of the project.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

No. The public entity cannot start a tender process if the budgetary 
funding has not been previously approved. Once the PPP contract is 
signed, the resources are transferred to the trust of the project, to which 
all assets and liabilities for the project must be transferred. This trust is 
responsible for the periodic payments.

9 Is there any cap on the rate of return that may be earned by 
the private party in the PPP transaction?

The PPP framework does not establish a cap on the rate of return that 
may be earned by a private party. The rate of return of the project is cal-
culated using a methodology from the Ministry of Finance and Public 
Credit. If the rate of return presented by the private party is higher 
than the one set for the project, it is most likely that the proposal will 
be rejected.
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10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

The PPP Law does not restrict the transfer of direct or indirect 
ownership interests in the project company or other participants. 
Nevertheless, in all public contracts, including PPPs, the public entity 
always includes clauses that prohibit the transfer of ownership without 
its authorisation. For example, in the 4G infrastructure PPP contracts, 
which cover the latest (fourth generation) road contracts in Colombia, 
there is a clause stipulating that the National Infrastructure Agency can 
only authorise the transfer of ownership interests in the parent com-
pany when:
• the transferee complies with all enabling requirements established 

in the invitation to pre-qualify that were evaluated by the agency;
• the guarantees of the contract are not diminished on the occasion 

of the assignment;
• the transferees comply with the information obligation established 

in article 23 of the PPP Law; and
• at least one of the leading parties that participated in the offer 

remains with a minimum of 25 per cent participation.

Procurement process

11 What procedures normally apply to a PPP procurement? 
What evaluation criteria are used to award a PPP transaction?

The procedures that apply to a PPP procurement are divided into two 
different types of initiative: public initiatives and unsolicited propos-
als. Any project that requires more than 30 per cent of national or 
subnational budgetary disbursements must be selected using the pub-
lic initiative procedure.

In the first case, the procurement process must be granted by a 
public tender. In this process, the entity may use a pre-qualification 
process, establishing a limited group of bidders to participate in the 
selection process. The public entity inviting tenders for such projects 
provides the following information:
• preparation of studies: technical, economic, environmental, land 

rights, financial and legal;
• description of the project: design, construction, maintenance, 

duration, financial model and phases;
• cost or profit assessment, specifying social, economic and environ-

mental impact;
• threat and vulnerability analysis; and
• typology, estimation and allocation of risks, potential contingen-

cies and matrix of associated risks.

Unsolicited proposals are divided into two different procedures that 
lead up to the tender, depending on whether the unsolicited project 
requires public resources or not. If the project requires less than 30 
per cent of centralised national government disbursement, the process 
must be granted using a public tender. In this case, the PPP Law grants 
the original proponent of a project a qualification bonus that ranges 
from 3 to 10 per cent over its initial qualification, depending on the size 
and complexity of the project.

On the other hand, if the unsolicited proposals do not require pub-
lic funds, the procurement procedure is the abbreviated selection of 
minor account as stated in Law No. 1150/07, which can be defined as 
a shorter-term public tender. In this case, the original proponent of the 
project is given the right to improve the subsequent better offer submit-
ted by a third party during the tendering process.

In relation to the evaluation process, successful bidding contrac-
tors are selected considering the following evaluation criteria:
• formal requirements: legal, financial capacity, investment and 

structuring experience; and
• assessment factors: service levels, quality standards, current value 

of expected revenues, lower level of state funding and considera-
tion offered by the bidder.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in 
the procurement documentation during the procurement 
process, without altering such terms with respect to other 
proponents? How are such deviations assessed?

The private party may present proposals that deviate from the scope 
or technical characteristics of the procurement documentation; but, 

according to article 12.2 of the PPP Law, the government may only 
evaluate proposals based on the criteria established in the procure-
ment documentation or scope statement. In other words, proposals 
that deviate from the scope of the procurement documentation may be 
presented, but the deviation will not constitute a factor for evaluation 
by the government.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

Private investors may structure projects at their own risks and bearing 
all structuring costs, and then submit these to the public authorities in 
strict confidence. The preparation process follows with a two-staged 
viability test.

Pre-feasibility
The sponsor must provide a complete description of the project (mini-
mum construction design, operation and maintenance, organisation 
and exploitation), indicate the scope of the project, prepare demand 
studies and identify sources of financing. Once the project is submit-
ted, the state entity has three months to assess the project’s viability. 
If its decision is favourable, the private entity may continue to the sec-
ond phase (feasibility), although this does not mean that the state has 
awarded the project to the sponsor.

Feasibility
During this phase, the sponsor must:
• provide a detailed financial model;
• describe the phases and duration of the project;
• submit a risk analysis and environmental, economic, social impact, 

land rights, financial and legal viability studies;
• indicate the value of the structure;
• provide documents regarding its legal and financial capacity and 

experience; and
• provide a copy of the contract template.

If the sponsor is not awarded the project, the costs for compiling the 
studies will be covered. Once the project is submitted, the public entity 
has six months to decide whether the project is viable or not. This 
period may be extended for three more months. If the project is viable, 
the public entity will inform the sponsor of all the conditions for accept-
ing the proposal, including the costs of the structuring studies. The 
sponsor has two months to accept the conditions or to suggest alterna-
tive options. If the parties fail to reach an agreement within these two 
months, the project will be rejected.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

In case the originator of a private PPP is not chosen for its execution, 
the awardee and not the government party must pay the originator the 
cost of all the studies made for structuring the project, determined by 
the government party. This is the only type of stipend that the unsuc-
cessful proponent shall receive.

15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does 
not, are there any mechanisms during the procurement 
process to ensure that the applicable PPP transaction, once 
awarded, is financeable?

In Colombian law, the government body requires that every proposal 
includes documents that detail the financial capacity of the private 
party, or its capacity to obtain funding for the project. The government 
body shall bear this in mind while evaluating the proposal. But these 
documents are not necessarily required to be commitments.

One way in which to ensure that the PPP transaction, once 
awarded, is financeable, is to add a clause to the contract specifying 
that failure to obtain the finance required will be deemed a breach of 
the contract, causing termination of the PPP agreement.

© Law Business Research 2018



Saavedra Becerra Abogados SAS COLOMBIA

www.gettingthedealthrough.com 27

16 May the government ask its counsel to provide a legal opinion 
on the enforceability of the PPP agreement? May it provide 
representations as to the enforceability of the PPP agreement?

There is no specific obligation for the government party to ask for a legal 
opinion on the enforceability of the PPP agreement. Nonetheless, Law 
No. 80/93 establishes that the attorney general’s office may intervene in 
the selection process or execution of the agreement to ensure enforce-
ment of the law. The reason behind this is that most government enti-
ties have a legal department that is present during the PPP agreement 
process.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

According to Law No. 80/93, which applies to what is not regulated by 
the PPP Law, foreign entities are welcome to participate in PPP projects 
with no restriction. In fact, according to article 20, foreign proponents 
shall receive the same treatment as domestic ones. Therefore, foreign 
entities may exercise control over the project company.

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate the 
choice of governing law?

PPP Law does not mandate any particular form for governing design 
and construction activities; however, Law No. 80/93 dictates that con-
tracts regarding direction, programming and execution of designs are 
consultancy contracts.

According to Law No. 80/93 and the Civil Code, in Colombia, the 
rule of lex loci solutionis is fully applicable, therefore any contract that 
is to be executed in Colombia will be governed by Colombian law.

19 Does local law impose liability for design defects and, if so, on 
what terms?

Local law does not specifically impose liability for design defects, but 
these defects are customarily included as risk of the agreement and are 
normally incurred by the private party.

20 Does local law require the inclusion of specific warranties? Are 
there implied warranties in cases where the relevant contract 
is silent? Does local law mandate or regulate the duration of 
warranties?

PPP regulation only requires specific warranties to ensure the commit-
ment of the proposer. These are mandatory in order to bid for the project 
and must be equivalent to 10 per cent of the budget for the project. The 
warranty may be an insurance policy, bank warranty or warranty trust, 
among other things. The warranty must cover at least one year, or until 
the contract is signed.

The execution of the contracts requires another type of warranty 
that is not included in the PPP Law but in Law No. 1150/07. This war-
ranty may be an insurance policy or bank warranty, among other things, 
and must cover several events. An insurance policy is also demanded 
for state liability.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

Liquidated damages for delay in construction are enforceable by the 
government. These damages may be enforceable in the liquidation car-
ried out at the end of the contract, and, if not paid or accepted, they may 
be claimed before a judge.

Penalty clauses are enforceable if they are included in the contract, 
according to article 17 of Law No. 1150/07.

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

In Colombia, as public contracts are used to provide a public service, the 
contractor and the government are understood to be the same person, 
therefore any limitation for indirect or consequential damages is forbid-
den because it would mean a limitation of the government’s liability, 
and therefore be considered unconstitutional.

23 May a contractor suspend performance for non-payment?
Since PPP projects are developed in order for an individual to pro-
vide public services, under no circumstances can the private party 
suspend the provision of these services, even in the event of non-
payment. Nevertheless, this type of conduct constitutes a cause of 
non-compliance that can be alleged before a dispute board, an arbitral 
panel or before a judge.

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ clauses?
No. These types of clauses may be included in the PPP contract after 
evaluating the type and the scope of the project.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

The PPP framework does not regulate equivalent project relief clauses, 
although they may be agreed upon by the parties to the PPP agreement.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

According to PPP Law, the contract is an agreement of wills, so govern-
ment may not unilaterally decide to expand the work of the PPP. Any 
additions to the PPP agreement are limited to a percentage of the origi-
nal contract. Public PPP and private PPP with public resources can only 
add 20 per cent of the value of the original contract (articles 13 and 18 
of the PPP Law), and private PPP without public resources cannot add 
public resources to it.

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

Article 27 of Law No. 80/93 establishes that the balance of the agreement 
between rights and duties must be maintained (economic equilibrium). 
In order to do this, when the balance is broken for causes not attribut-
able to the affected party, additional agreements and measures must be 
taken by the parties to reach a no-loss point in the contract.

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

No. The private party does not own the construction work and therefore 
it cannot be subject to any assessment or burden.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

Bid documents must contain every material provision related to design 
and construction work, particular to each project.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

The PPP contract must define, in detail, the obligations during the oper-
ating period. In addition, Decree No. 1082/15 stipulates that service 
levels and quality standards must be included in the agreement and 
establishes the possibility of agreeing deductions to the private party’s 
remuneration when these levels and standards are not met.

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure 
to operate and maintain the facility as agreed?

Decree No. 1082/15 establishes that deductions from the private’s party 
remuneration that may be applied when it does not meet the agreed 
levels and standards of service and quality must be included in the PPP 
agreement.

32 Are there any legal or customary requirements that 
facilities be refurbished before they are handed back to the 
government party at the end of the term?

The conditions of the facilities and goods that are to be handed back 
to the government are to be set in the PPP agreement. Therefore, 
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whenever the private party does not meet these conditions at the time 
the facilities are handed back, the private party must refurbish them to 
meet this criterion.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

As this is a risk that is better handled by the private party, customarily 
the private party is allocated with this risk.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

According to the National Council for Economic and Social Policy 
(CONPES) Document 3760 (regarding PPPs in roads and highways), 
the risk of obtaining the necessary permits is to be allocated to the pri-
vate party. It could be said that it is customary for the private party to 
be allocated with this risk.

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

It is usual for both parties to include a clause in the agreement regard-
ing what may be understood by force majeure and to whom the risk is 
to be allocated.

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

It is customary that the party who is best able to handle this is allocated 
this risk, so, depending on the specific risk, it could be allocated to 
either party. For example, lack of access to property is usually allocated 
to the private party, but, depending on the percentage of cost overturn, 
some of that risk may be allocated to the government body, according 
to CONPES Document 3760.

37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

According to Law No. 80/93 and CONPES Document 3107, the treat-
ment of these risks must be stipulated in the agreement, and is usually 
allocated to the public entity.

38 What events entitle the private party to extensions of time to 
perform its obligations?

The private party may request an extension after the first three years 
and before 75 per cent of the initial time agreed has passed. However, 
extensions cannot exceed 20 per cent of the initial time. PPP contracts, 
by general rule, have a maximum term of 30 years. The only way to 
increase the term is if the CONPES approves it.

39 What events entitle the private party to additional 
compensation?

There are no specific events under the current PPP framework that enti-
tle the private party to additional compensation. However, the addition 
of resources is regulated by the PPP Law and this may never be more 
than 20 per cent of the original contract.

40 How is compensation calculated and paid?
Compensation is calculated on a case-by-case basis depending on the 
project that is to be developed. This compensation can be paid by the 
operation of the project itself (users of the project) or by authorised 
future public funds, or a mixture of both.

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

Even though there is no specific or broad regulation on insurance in the 
PPP Law, Decree No. 1082/15 is applicable. Therefore, the risk of the 
insurance becoming unavailable on commercially reasonable terms is 
appointed to the private party.

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

The government party has several options regarding breach by the pri-
vate party. The viability of these options depends on the type of breach 
and whether it seriously and directly affects the execution of the PPP 
agreement.

As article 22 of the PPP Law establishes, PPP contracts shall include 
the ‘exceptional clauses’ that govern every public contract according to 
Law No. 80/93. Therefore, if the breach seriously and directly affects the 
execution of the agreement, the government party may apply a cancel-
lation clause, which allows the government to terminate and liquidate 
the contract in any state of development, which also leads to penalties 
for the private party, such as not being able to complete any contracts 
with the government. In addition, should the private party incur any of 
the causes listed in article 17 of Law No. 80/93, the government could 
also terminate the contract unilaterally.

However, if the breach by the private party is not one of the afore-
mentioned types, the government body may sue the party before a 
judge in order for the judge to declare a breach, and the government 
party may claim any damages it may have suffered because of the 
breach.

The government can also impose several fines to force the pri-
vate party to fulfil the contract if this possibility has been agreed in the 
PPP contract.

43 On what grounds may the PPP agreement be terminated?
There are no specific grounds for the PPP agreement to be terminated in 
the PPP Law. However, the traditional grounds for termination for any 
public contract may apply, so in agreement to Law No. 80/93, in general 
terms, PPP agreements may be terminated in the following cases:
• breach by any of the parties;
• application of the exceptional clauses; or
• if the agreement is null and void.

The way in which the termination takes place differs for each of the 
above-mentioned cases.

For example, article 20 of Law No. 1882/18 prescribes that when 
a judicial authority declares the absolute nullity of the state contract, 
or when an administrative or judicial authority or the contracting state 
entity orders its termination originated in a ground of absolute nullity, 
the updated value costs, investments and expenses executed by the 
contractor, including interests, minus the remuneration and payments 
received by the contractor by virtue of compliance with the contractual 
object must be recognised to the private party.

To recognise this compensation, a third-party expert (an engineer) 
must validate the following criteria:
• the acknowledegments have been executed, totally or partially, to 

help satisfy the public interest;

Update and trends

Currently, Colombia is executing the 4G infrastructure programme, 
which is the biggest PPP programme in South America and worth 
approximately US$19 billion (the second and third being Brazil 
and Mexico at US$12.6 billion and US$7.8 billion respectively), 
composing of 30 large projects that have already been awarded; 10 
of which are financed exclusively by tolls (private initiatives) and 
20 receive additional contributions from the government (public 
initiatives). This programme started at the beginning of 2016 and, 
as of April 2018, of its 30 projects, 21 remain at the construction 
stage and 12 have met the financial close.

In Bogota, the tender process for the first line of its metro 
system began in late 2018, and the city is also structuring a hospital 
PPP programme worth US$500 million, whose tendering process 
began in August 2018.
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• the acknowledgements are associated with the object of the 
contract;

• the acknowledgements correspond to prices or market conditions 
at the time of the causation according to the type of contract; and

• the acknowledgements do not correspond to costs or penalties, 
agreed or not, that have been applied to the contractor due to the 
early termination of non-labour contractual relationships, except in 
the case of those associated with credit agreements, financial leas-
ing or termination of the derivative contracts of financial coverage 
of the project.

The private party will not be able to receive as a remainder, after the 
payment of the credits, a sum superior to the contributions of capital 
of its partners minus the dividends decreed, dividends paid and under 
capitalisations made by the partners.

44 Is there a possibility of termination for convenience?
As exceptional clauses from Law No. 80/93 are to be included in all 
PPP agreements, one of the causes for unilateral termination is when 
the needs of the public service provided by the agreement, or the public 
order situation, demands it. These situations may be understood as a 
termination for convenience.

Regarding this matter, it is important to bear in mind that article 
32 of the PPP Law specifies that, in PPP contracts, a clause should be 
included with a mathematical formula to determine in advance by 
mutual agreement, or unilaterally, the possible reciprocal benefits 
between the parties in the case of terminating the contract.

45 If the PPP agreement is terminated, is compensation 
available?

According to the current regime, any type of termination of a PPP 
agreement engenders to compensation for either the government party 
or the private party if they are entitled to it. Under article 32 of the PPP 
Law, modified by article 20 of Law No. 1882/18, in the contracts that 
develop public-private partnerships projects, a clause will be included 
in which a mathematical formula will be established to determine the 
possible reciprocal benefits to which the parties are entitled if the con-
tract is terminated in advance by mutual agreement or unilaterally by 
the state agency.

Financing

46 Does the government provide debt financing or guarantees for 
PPP projects? On what terms? Which agencies are responsible?

The National Finance and Development Agency (FDN) aims to manage 
and incentivise the financing and structuring of infrastructure projects. 
The financial products that it can provide are as follows:

• subordinate multipurpose: this is a product that constitutes an addi-
tional multipurpose, contingent and subordinated source of liquid-
ity in payments to senior debt, which allows mitigating the volatility 
of the characteristic cash flows in infrastructure projects;

• subordinated debt: debt whose amortisations are conditional on 
the payments of the preferential debt and has later deadlines than 
the preferential debt. This product will allow projects to improve 
the efficiency of their capital structure, reduce the risk of commer-
cial debt and mitigate liquidity risk;

• partial security: this is a guarantee to stabilise the cash flow of 
projects, in case there is a temporary drop in revenue. The partial 
security will improve the qualification of the project upon exit to the 
capital market, convert the liquidity risk and mobilise the capital of 
the institutional market; and

• long-term senior debt: debt with a priority of payment and through 
which the FDN will provide financing for longer terms than the 
market offers. This product will align the cash flow of the project 
and ensure that the costs correspond to the risks of each of the 
phases.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

No privity of contract is afforded by the lender directly with the govern-
ment party. Lenders have a direct contract with the private party that is 
used to finance the project.

48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

Article 30 of the PPP Law prescribes that in case of breach of contract 
by the concessionaire, lenders may exercise step-in rights and take over 
the PPP project directly or through a third party.

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions as 
the project company?

This matter is not regulated under the Colombian PPP framework.

50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

No specific regulation in this matter exists in the PPP framework. It is 
a matter solved mostly on the agreement itself, and usually there is no 

Carlos Francisco Saavedra Roa cfsaavedra@sbabogados.legal 
Ramiro Saavedra Becerra rasbe@sbabogados.legal

Calle 72, No. 9-55
Oficina 801
Santiago de Chile Building
Bogota
Colombia

Tel: +57 1 702 5282
Fax: +57 1 702 5299
www.sbabogados.legal

© Law Business Research 2018



COLOMBIA Saavedra Becerra Abogados SAS

30 Getting the Deal Through – Public-Private Partnerships 2019

obligation to share the gains with the government because it is a reward 
to the private party for its efficiency.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
According to Law No. 80/93 and the Civil Code, all contracts that are 
to be executed in Colombia must be governed by Colombian law (lex 
loci solutionis).

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

Under article 22 of the PPP Law, every PPP agreement must include the 
exceptional clauses regulated in Law No. 80/93. These clauses may be 
understood as immunities that the government party enjoy and can-
not be waived. Some of these clauses are: unilateral interpretation of 
the contract, unilateral modification of the contract, unilateral termi-
nation of the contract, cancellation and submission to national laws, 
among others.

53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

Although this is not regulated in the PPP Law, the Arbitration Law (Law 
No. 1563/12) allows public contract disputes to be settled by arbitration.

54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

Normally, under Colombian law, if the dispute involves monetary issues 
and is considered tradable, the parties must first try to settle in a settle-
ment hearing before they come before a judge; there is no such require-
ment when parties want to settle their disputes before an arbitration 
tribunal.

55 Is there a special mechanism to deal with technical disputes?
There is no special mechanism. Depending on what the parties have 
agreed, they can take the case before a judge, a dispute adjudication 
board or an arbitration tribunal, in order to settle the technical dispute.
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General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

Since the beginning of the industrial revolution, England and Wales 
have been pioneers in the development of PPPs. The sector grew 
strongly during the Labour government of 1997 to 2010 that wanted to 
increase national infrastructure investment without increasing public 
debt. Projects such as design-build-finance-maintain, design-build-
finance-maintain-operate, design-build-operate and concessions – 
were given public support, often under the Private Finance Initiative 
(PFI).

While many of these projects were successful, some high-profile 
failures, including those involving the recent collapse of facilities 
management and construction firm Carillion and its fall out, have led 
to further questions about the outsourced services model challeng-
ing PPPs. The political perception from some quarters that the private 
sector has generated excessive profits without taking commensurate 
risk has caused the present government to scale back and, in some 
cases, restructure the PFI/PPP programme. Moreover, the ultra-low 
government borrowing rate, combined with reduced long-term bank 
debt availability, have removed part of the commercial incentive for the 
government to use PFI/PPP as a delivery model.

Such changes led to reforms addressing some PFI/PPP criticisms, 
with the government introducing greater emphasis on efficiency, trans-
parency and risk sharing as a result. The modified approach to PPPs 
(Private Finance 2 (PF2)) encourages, for example, a government taking 
a minority equity stake in the project company. Notwithstanding this, 
the current Labour opposition has made clear its opposition to PPPs in 
general, announcing its intention to end use of the UK PFI/PPP model 
in some cases, bringing assets and state-provided services into public 
ownership.

Many companies participating in UK PFI/PPP projects are now 
signatories to the voluntary code of conduct (the Code of Conduct for 
Operational PFI/PPP Contracts 2013), which applies to every PPP that 
signatories are party to, setting out commitments from both public 
and private-sector parties in relation to their constructive engagement 
and flexibility, and to improve the operational efficiency of their pro-
jects. The Code of Conduct aims to reflect best practice and should be 
reviewed in detail by new bidders looking to enter the sector. The Code 
forms part of the government’s efforts to reduce the cost of PFI deals 
under the Operational Savings Programme, which has already achieved 
savings of more than £1.5 billion since its launch, having been devel-
oped with the support and engagement of relevant trade bodies and a 
cross-section of lenders, investors, construction contractors and facili-
ties management providers.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

PPPs are common in almost every aspect of public infrastructure in 
England and Wales, including:
• roads, schools, university student accommodation, prisons, 

defence, healthcare and hospitals;
• waste to energy and waste management;
• public security and border control;

• waste water transportation;
• certain natural resources developments; and
• street lighting, energy transmission and other energy projects, 

including solar.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

There is no specific PPP law, but there is substantial legislation, includ-
ing that of the EU, on procurement by public authorities. While this 
varies to some extent from sector to sector, government policy looks 
to standardise and achieve a good degree of consistency across the 
sector. Accordingly, model contracts and guidelines are published by 
central government, which must be followed to the extent negotiated 
and agreed, and some government departments have issued model 
contracts for particular sectors subject to their authority. The Treasury 
issued overarching PF2 guidance in December 2012 (as a replacement 
to version four of the Standardisation of PFI Contracts (SOPC4)). We 
understand that an update to PF2 will follow in due course. Meanwhile, 
the Welsh Government has developed its own mutual investment model.

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

Different government agencies may carry out their own programmes 
provided they are largely consistent with the standard centralised 
approach. Some departments and sectors have more developed 
programmes adapted to their sector, including the Department for 
Environment, Food and Rural Affairs, the Department of Health, the 
Department for Education and the Ministry of Defence.

The National Infrastructure Commission is mandated to take 
long-term strategic decisions on the UK’s infrastructure needs. The 
Infrastructure and Projects Authority has been established through a 
combination of Infrastructure UK and the Major Projects Authority, 
and its role is to act as the government’s implementation arm of UK 
infrastructure transactions.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

Subdivisions of government bodies and central government alike may 
enter into PPPs. Examples include PPPs in the health, education, waste 
disposal, housing, fire, police, leisure and street-lighting sectors, all of 
which are entered into by local authorities or subdivisions of govern-
ment bodies.

6 How is the private party in a PPP remunerated in your 
jurisdiction?

The mechanism depends on the sector and the purpose of the PPP 
project. Most PPP projects generate a monthly ‘availability payment’ 
or ‘unitary charge’ from the government client, provided that the per-
formance regime specified under the relevant project agreement is 
adhered to (ie, the relevant asset or facility is made available to the 
standards required by the PFI/PPP contract). Generally, there will be 
deductions for poor performance and unavailability, usually ratcheted 
up for repeated failure. A small number of PPP contracts transfer usage 
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risk to the private sector where revenue is generated by the asset’s user 
including, for example, ‘real toll’ motorways.

Some PPP projects operate a cost recovery mechanism whereby 
the private-sector party is remunerated for costs incurred in its perfor-
mance of the services, provided that such services meet the required 
standards and that costs are incurred pursuant to the relevant pay-
ment mechanism. In addition, the private-sector party may also be 
incentivised to achieve savings for the government client because the 
private-sector party receives a share of any savings made against an 
agreed baseline for performance of the services.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

Yes. For example, different commercial models are used in the univer-
sity accommodation PPP sector, where student occupation is wholly or 
partially underwritten by the public sector.

The government may agree to private-sector use, for example, of 
spare capacity in the PPP asset to generate third-party revenue, which 
is often subject to revenue sharing between the private party and the 
government. Such an agreement is usually subject to prior government 
approval and control on the type of commercial activity that can be 
undertaken by the relevant asset or facility.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

Neither PPP contracts as a whole, nor the government’s payment obli-
gations under the contracts, are typically subject to specific legislative 
approval or approval of funding by the legislature.

9 Is there any cap on the rate of return that may be earned by the 
private party in the PPP transaction?

There is no set cap on return applicable to all projects, or a limit on max-
imum leverage. There are, however, mechanisms to ensure the private 
party’s rate of return on the project is not excessive, for example, open-
book accounting, sharing of refinancing gains, and benchmarking and 
market testing (for some facilities management services where these 
are included in the project). Use of the gainshare mechanism, where 
profits made by the private party are shared with the public body once 
they reach a certain threshold, is now common practice.

10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

Normally, a lock-in period exists, during which change of ownership 
cannot occur, which often applies until two years after the service 
commencement date. There can be additional restrictions on change 
of control or ownership, for example, for reasons of national security, 
that apply throughout the term. Conversely, there are often lesser 
or no restrictions on the transfer of ownership interests by purely 
financial investors.

Procurement process

11 What procedures normally apply to a PPP procurement? What 
evaluation criteria are used to award a PPP transaction?

PPP procurements are currently subject to EU procurement law. 
Selection criteria are used to determine if parties are considered suit-
able to participate in the procurement, based on suitability to pursue 
a professional activity, economic and financial standing, technical and 
professional ability and certain mandatory exclusion criteria. Under the 
Public Procurement Directive 2014/24/EU and the Public Contracts 
Regulations (SI 2015/102), the contract will be awarded on the basis 
of the most economically advantageous tender, with the government 
deciding an appropriate weighting between quality and cost to calcu-
late this. The evaluation criteria used must be disclosed in the con-
tract notice or tender documents. The government has made clear its 
intention that the jurisdiction of the European Court of Justice in the 
UK will come to an end with Brexit. Nevertheless, at the time of writ-
ing, everything remains under negotiation. In any event, post-Brexit, it 
is expected that there will be some form of rules-based procurement 

regulations in place to ensure competition and value for money for 
taxpayers.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in the 
procurement documentation during the procurement process, 
without altering such terms with respect to other proponents? 
How are such deviations assessed?

Variant bids may sometimes be permitted in addition to the required 
bids (eg, to encourage innovative proposals) or where the procuring 
entity is unsure about the best solution for its project.

If variant bids are permitted, this will be stated in the tender doc-
uments and will apply to all parties. The criteria used to assess the 
variant bid will be the same as for the required bid.

Variant bids may be either mandatory (where the procuring author-
ity requires a specific alternative proposal) or may be voluntary, where 
a bidding party may propose an alternative proposal if it wishes, but is 
not obliged to do so.

In certain circumstances, the government may also be open to pro-
posals from the private sector providing innovative technical solutions 
that may offer the government the opportunity to make further savings 
or increase revenue. However, where such deviations are not included 
as part of the evaluation criteria, they will not be evaluated and therefore 
may only be considered once a preferred bidder has been appointed.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

The requirement to comply with EU procurement rules means that the 
government is unable to accept unsolicited proposals from contractors 
for PPP transactions.

The position after Brexit remains unclear. However, it seems 
unlikely that the UK will repeal the procurement rules in their entirety, 
owing, in part, to the public policy benefits of regulating procurement 
and also because of significant UK input into the EU directives that gave 
rise to the current procurement regime. Yet, it remains a possibility that 
the government may take the opportunity to amend procurement regu-
lations to encourage participation and account for UK-specific concerns.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

Government policy is generally to not pay any bid costs for unsuccessful 
bidders; however, it retains discretion to do so where it considers this to 
be appropriate. Claims may be brought against the government where 
its procurement obligations have been breached.

15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does not, 
are there any mechanisms during the procurement process to 
ensure that the applicable PPP transaction, once awarded, is 
financeable?

The requirement for financing commitments will depend on the 
nature of the PPP in question. To the extent that any private financing 
is required, the government needs assurance that the financing will be 
delivered. This may include evidence of commitments from lenders or 
that adequate corporate finance is available. Once procured, there is 
limited scope to revise projects in order to make them more financeable. 
Bidders should, therefore, raise their potential financiers’ concerns dur-
ing the bidding process.

16 May the government ask its counsel to provide a legal opinion 
on the enforceability of the PPP agreement? May it provide 
representations as to the enforceability of the PPP agreement?

The government generally does not ask its counsel to provide opinions 
on the enforceability of PPP contracts, nor does it generally provide rep-
resentations as to enforceability. Bidders must take their own view as to 
enforceability and bear the risk themselves.

The government will generally provide confirmation that its pro-
posed signatory is authorised to execute the PPP agreement; however, 
it will not typically provide any representations as to the enforceability 
of the PPP agreement, on the basis that it is for the bidder’s lawyers to 
advise their clients on enforceability.
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However, specific comfort may occasionally be offered regarding 
contracts entered into by certain types of public entities, such as the 
deeds of safeguard issued in respect of NHS Foundation Trusts, and the 
Local Government (Contracts) Act 1997 certificate. These are usually 
provided to certify that a local government counterparty has the power 
to enter into the contract and to allow for compensation to be payable 
if there is a subsequent successful challenge by way of judicial or audit 
review.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

Foreign entities are not generally prohibited from participating in PPP 
projects as contractors or subcontractors, or exercising control over the 
project company. Exceptions are typically made if a project entails par-
ticular national security concerns or for any entity to which sanctions 
may be applied.

Due diligence will be carried out by the government client on 
any private-sector contracting party, regardless of their country of 
origin, because the government client needs to be comfortable with 
the ultimate ownership of any private-sector party before contracting 
with them.

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate the 
choice of governing law?

There are no legally mandated forms of contract for design and 
construction contracts. A broad range of contract forms are used, 
reflecting the broad scope of asset provision, ranging from air-to-air 
refuelling tankers to school buildings. As a matter of policy, the govern-
ment will require that the contract is governed by English law. The form 
of standard contract that is promoted by the UK government for con-
struction projects is the NEC4 engineering and construction contract, 
issued by the Cabinet Office in 2017, which states: ‘the Government 
Construction Board … recommends that public-sector organisations use 
the NEC contracts and in particular the NEC4 contracts where appro-
priate, when procuring construction’ on the basis that ‘standardising use 
of this comprehensive suite of contracts should help to deliver efficien-
cies across the public sector and promote behaviours in line with the 
principles of the Government Construction Strategy’. Use of this form 
is not, however, compulsory unless mandated by the relevant procure-
ment authority.

19 Does local law impose liability for design defects and, if so, on 
what terms?

UK PPP transactions are typically structured on the basis that the bid-
der assumes liability for the design, construction and operation of the 
relevant asset, and will enter into a single design and build contract with 
a subcontractor (the ‘design and build contractor’). There are no spe-
cific statutory liabilities covering design defects, but bidders will have a 
range of contractual remedies against the design and build contractor. 
For example, to the extent defective design causes construction delay, 
the design and build contractor will typically be liable to the bidder 
for liquidated damages. Where defective design manifests during the 
defects’ liability period (typically 24 months from construction comple-
tion), the design and build contractor will be contractually obliged to 
rectify those defects at its own cost. Beyond the defects’ liability period, 
the bidder may also claim against the design and build contractor for 
a defined limitation period. The design and build contractor may also 
assume contractual liability to the government client through a collat-
eral warranty.

20 Does local law require the inclusion of specific warranties? Are 
there implied warranties in cases where the relevant contract 
is silent? Does local law mandate or regulate the duration of 
warranties?

Specific warranties are not required by local law. Although certain terms 
are implied by law (eg, use of reasonable skill and care), the contract will 
invariably contain more onerous express terms defining the construc-
tion contractor’s obligations. The duration of warranties in PPP con-
struction contracts is not specifically restricted by local law; however, 

there are general statutory limitation periods on liability depending on 
the type of contract (ie, whether a contract is a deed or executed under 
hand) and whether or not defects in works are latent. Even where lia-
bility under a contract comes to an end, any claims that were notified 
before the expiry of this period will normally remain valid.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

Liquidated damages for loss caused by construction delays are generally 
enforceable. Liquidated damages clauses will be unenforceable if they 
are deemed to be ‘penalties’. A provision that in substance imposes 
a secondary liability for breach of a primary obligation is penal if it 
imposes on the defaulting party a detriment out of all proportion to any 
legitimate interest of the innocent party performing the primary obliga-
tion, or is exorbitant, extravagant or unconscionable in comparison with 
the value of that legitimate interest. Since the penalty rule is an interfer-
ence with freedom of contract in English law, it is not easy to conclude 
that a liquidated damages clause in a contract negotiated by properly 
advised parties of comparable bargaining power, is a penalty.

In general, liquidated damages are treated as an exhaustive finan-
cial remedy for the breach they apply to, and are often expressly stated 
to be exhaustive. Most liquidated damages clauses, therefore, operate 
as a limitation on the contractor’s liability for financial losses arising 
from that breach. Often, the total financial cap on liability will include 
any liquidated damages payable, but in some circumstances they can be 
specifically excluded.

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

In the context of PPP contracts, there are no specific restrictions on the 
contractor’s ability to disclaim liability for indirect or consequential 
damages. Liability for indirect or consequential losses is almost always 
dealt with expressly under the contract terms. Liability for death or per-
sonal injury caused by a party’s negligence cannot be disclaimed by that 
party.

23 May a contractor suspend performance for non-payment?
In the case of PFI contracts, a construction contractor’s statutory right 
to suspend for non-payment can be excluded in the construction sub-
contract. The position under other types of PPP contracts depends on 
whether they are classed as construction contracts, where there is a stat-
utory right to suspend (subject to the PFI exemption) or other service 
contracts where there is no general right to suspend for non-payment 
(although there may be a contractual right to do so).

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ clauses?
These clauses are prohibited in public-sector construction contracts 
in England and Wales by the Housing Grants, Construction and 
Regeneration Act 1996, unless the statutory ‘PFI exemption’ applies. 
This exemption applies to contracts that are stated to be entered into 
under the PFI, or similar principles, fulfilling statutory criteria, includ-
ing being entered into under the PFI or similar principles, having 
performance or availability-based payments and a counterparty that 
is, broadly, a public authority. There is no express prohibition on such 
clauses in non-construction service contracts.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

‘Equivalent project relief ’ clauses can be enforceable. However, in the 
context of contracts classed as construction contracts, terms relating to 
rights to payment are likely to be subject to the restrictions on ‘pay when 
paid’ provisions noted in question 24.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

The government is able to unilaterally expand the scope of work if, and 
to the extent that, the PPP agreement and applicable procurement law 
regime permit. The government will generally be entitled to unilater-
ally expand the scope of work subject to specified rights of the contrac-
tor to object (eg, a material change in the risk profile). The contract will 
specify the time and cost implications of the change, such as entitling 
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the contractor to more time and increased payments under a detailed, 
clear, precise and unequivocal change procedure.

SI 2015/102 has codified the law from the German case of Pressetext 
(Case C-454/06), which now states that contracts may be modified 
without a new procurement procedure, including where:
• the modifications (irrespective of value) are set out in the origi-

nal contract documents in clear, precise and unequivocal review 
clauses, stating the scope of the modifications and do not alter the 
overall nature of the contract;

• a change in contractor cannot be made for technical or economic 
reasons, with the additional work being carried out by the existing 
contractor (as long as the increase does not exceed 50 per cent of 
original contract value);

• the need to modify the contract has been brought about by unfore-
seen and unforeseeable circumstances, it does not alter the nature 
of the contract and the price increase is less than 50 per cent of the 
original contract value; and

• the modifications, irrespective of value, are not substantial under 
paragraph 72(8) of SI 2015/102 (ie, where the change is so substantial 
it renders the contract materially different in character, it introduces 
conditions that will have allowed other candidates to participate in 
the procurement process, it changes the economic balance in favour 
of the contractor or it extends the scope considerably).

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

There is no right under local law that is equivalent to the civil law concept 
of economic hardship, allowing legal claims for contracts to be set aside 
or ‘rebalanced’. Moreover, the UK government has a strong record keep-
ing to its contractual commitments, including financial commitments.

There is a limited right to have agreements set aside if performance 
is frustrated by events. In addition, the parties will agree in the contract 
a limited set of force majeure events that will, if they prevent perfor-
mance for a sustained period, allow the contract to be terminated for 
long-term force majeure.

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

Yes. However, the payment and transfer of title terms of PPP agree-
ments and construction contracts may limit the circumstances in which 
a party has debts regarding a lien that can be exercised.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

PPP agreements will also address:
• government obligations;
• testing and works’ certification;
• risk allocation regarding ground conditions and permitting;
• events entitling the contractor to extra time and money; and
• design approval and compliance with requirements as to the under-

taking of works (including statutory requirements).

We expect provisions to be included that provide the government cli-
ent with direct routes of recourse (including step-in rights) against any 
material subcontractors appointed (usually with government consent) 
to perform any of the services under the construction contract.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

The project agreement will contain details of what the project company 
must do or achieve, usually based on an ‘output specification’. This 
defines the desired project outcome – normally in line with a key pol-
icy objective – as opposed to giving a detailed specification of how the 
outcome is to be achieved. It is often the role of the private party to put 
forward a proposal for ‘how’ it will achieve the desired project outcome. 
During the evaluation period, this will be reviewed against the output 
specification, and once the project is awarded to a bidder it is typically 
incorporated into the agreement itself. Compliance with the proposal 

will generally not be sufficient to avoid liability if the specification has 
not also been complied with.

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure to 
operate and maintain the facility as agreed?

Performance deductions for underperformance are a common feature 
of PPPs. The regime for performance deductions is not established in 
legislation and is decided on an individual basis. It is rare for PPP con-
tracts to contain liquidated damages provisions for the operational 
phase of a project.

32 Are there any legal or customary requirements that facilities 
be refurbished before they are handed back to the government 
party at the end of the term?

Where facilities are to be handed back to the government party, the con-
tract will specify what condition they should be in at such a time and pro-
vide for a third-party assessment to determine whether the prescribed 
condition has been met. The contract should also make provision for 
retentions to be made from the service fee to be held as a guarantee.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

In relation to a delay in closing, the risk of increased delivery costs (eg, 
construction costs), and therefore the price, increases. The risk alloca-
tion is not prescribed by law, but will be provided for in the relevant bid 
documentation and contract. When submitting its bid, the private-sec-
tor bidder will be required to hold the price it bids for a specified period. 
Thereafter, there may be an adjustment mechanism set out in the 
selected bidder letter, specifying how the bidder’s costs are permitted to 
inflate beyond this fixed date. Typically, the bidder will not be allowed 
to inflate the costs and price where it has caused the delay; however, in 
practice, determining which party has been responsible for a failure to 
reach close by the scheduled date will be difficult and it is likely to have 
been caused by both parties to some extent.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

Where certain permits can be obtained by the public party before 
awarding a contract to the private party, they generally will be (eg, plan-
ning permissions for land that will be sold, leased or licensed to the pri-
vate party). The responsibility for obtaining other permits and consents 
will generally rest with the private party, unless the consents can only be 
obtained by the public party or the public party is better placed to obtain 
them. The risk allocation is not prescribed by law, but will be provided 
for in the relevant contract.

Typically, where the private party is required to obtain planning 
permission, it will be required to do so before financial close. Where 
planning (or other key consents, such as environmental permits) are 
unobtainable before financial close, the contract will contain detailed 
provisions to deal with the consequences of a delay in obtaining the 
relevant consent, the consent only being granted subject to onerous 
conditions or the consent not being obtained and the agreement need-
ing to be amended or even potentially terminated as a result.

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

Force majeure is generally limited to specific circumstances such as 
war, civil war, armed conflict, terrorism, or nuclear, chemical or biologi-
cal contamination providing for the occurrence of exceptional events 
beyond the parties’ control. The force majeure provision usually allows 
the party that cannot perform the contract to suspend its obligations 
and then terminate the contract if the force majeure event continues for 
a specified period of time.

Given the severity of this remedy, force majeure clauses (and 
particularly the definition of force majeure events) are often heavily 
negotiated and there is no standard definition under law.
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Other events, such as lightning, flooding and earthquakes, will 
generally be treated as ‘relief events’, which will not give a right to ter-
minate but will allow parties to apply to the public body for relief from 
termination for default and for postponement of the dates by which 
they must achieve certain milestones (eg, service commencement). 
Geotechnical and environmental risks will generally be allocated to 
the contractor, with specific exemptions on a case-by-case basis, taking 
into account factors such as the ability of the contractor to investigate 
the site and the likelihood of existing contamination. The risk alloca-
tion is not prescribed by law, but will be provided for in the relevant 
contract.

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

Risk of third-party action or inaction, such as failure by statutory 
undertakers, utility companies or local authorities to carry out works 
or provide services are generally treated as relief events. This generally 
applies even when the action by a third party is critical to enable the 
private party to perform its obligations under the contract (eg, lack of 
access to property or work performed or required to be performed by 
the government or its contractors). Failure by the contracting govern-
ment body to perform an obligation will generally entitle the contractor 
to additional time and money, provided they have taken appropriate 
steps to mitigate such risk and additional costs. The risk allocation is 
not prescribed by law, but will be provided for in the relevant contract.

37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

Expropriation or nationalisation of the contract or the contractor usu-
ally represents a default by the public party, allowing the private party 
to terminate and claim compensation on a default basis. Separately, the 
public party will often have rights to step into the contract in an emer-
gency to discharge a statutory duty or where there is a serious risk to the 
health and safety of persons, property or the environment. This step-in 
is temporary and will be regulated by the contract in terms of the par-
ties’ conduct, with the assistance and cost consequences afforded by 
the private party.

For unforeseeable changes in law that have a particular or dis-
criminatory effect on the project or the private party concerned, or 
that necessitate additional capital expenditure, there is generally a 
provision whereby the public party provides the funding necessary 
to compensate for such effects. The contractor will, in any case, be 
required to comply with the law. Discriminatory or specific changes to 
tax law will be covered by the same provisions.

In the 2012 PF2 reforms, the government suggested that it may be 
appropriate for the public sector to take all cost consequences arising 
from certain ‘unmanageable risks’, such as a general change in law 
with capital expenditure consequences that arise in the services period. 
Previously, the stipulated position was that this risk should be shared 
between the parties on a sliding scale. See also question 46 and the gov-
ernment approach taken on the Thames Tideway project.

Although regular payments will generally have an element of 
indexation, and there may be benchmarking or market testing of ‘soft 
services’ such as cleaning and catering on a five-yearly basis, the pri-
vate party generally does not have a right to reopen pricing because 
of adverse macroeconomic conditions. The risk allocation is not pre-
scribed by law, but will be provided for in the relevant contract.

38 What events entitle the private party to extensions of time to 
perform its obligations?

Aside from those events mentioned above, extension of time events 
may include:
• public party defaults;
• transaction-specific events;
• fire;
• explosions;
• riots;
• power, fuel or transport shortages, blockades or embargoes; and
• strikes and industrial disputes affecting the industry or a part of it 

generally – provided they are not caused by the private party.

In applying for extensions of time to perform its obligations, the private 
party must demonstrate that it could not have mitigated the effects of 
the event without material expenditure, and that the event caused the 
delay. The duration of the contract as a whole is not extended – this is to 
motivate the private party to mitigate any event as quickly as possible.

39 What events entitle the private party to additional 
compensation?

Contracts typically contain a ‘compensation event’ mechanism, which 
provides a process for the private party to claim its additional com-
pensation (and additional time) where certain events have occurred. 
These are generally circumstances of contract breach by the public 
party, where the private party receives compensation and relief from its 
obligations. As well as default by the public party, other compensation 
events may include specific legal issues impacting on the title of the site 
in question, the occurrence of on-site contamination, which the private 
party has not taken the risk of, or alternate deal or sector-specific issues.

40 How is compensation calculated and paid?
The compensation calculation is set out in the contract and is not man-
dated by law. It is generally based on the estimated change in project 
costs or loss of revenue because of the event. The intention is gener-
ally to put the contractor in a position that is no better or worse than 
the position they would have been in had the event not occurred, with 
regard to the equity internal rate of return, debt service obligations, etc.

In sectors or projects where there is a significant third-party 
income element (such as waste, leisure or in care homes partly funded 
by private patients), the compensation event mechanism will need to 
expressly cover lost third-party income and provide for a formula or 
mechanism to calculate what will be payable.

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

The private party will generally be required by the project agreement to 
take out insurance for specific risks. This is particularly the case with a 
special purpose vehicle structure and will be expected by both lenders 
and the public body, following the recommendations of the standard-
ised documentation.

While not mandatory, to obtain better value for money, the public 
body may agree to a mechanism whereby the risk of insurance becom-
ing increasingly expensive or unavailable on commercially reasonable 
terms is shared between the parties.

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

Prior to termination, the relevant PPP contract will contain a detailed 
payment deduction regime for non-performance or breach. Repeated 
failures will lead to termination. The contract will also contain addi-
tional ‘one-off ’ events that lead to termination. Where the PPP involves 
the construction of assets for service provisions, upon termination of 
the agreement, subject to the interests of project finance lenders, and 
payment by the government party of contractually defined compensa-
tion to the bidder – most, if not all, of the project’s assets will usually 
become vested in the government party. The government party may 
also be entitled to claim damages from the bidder for breach of contract.

43 On what grounds may the PPP agreement be terminated?
The typical grounds for termination are:
• default by the PPP company;
• default by the government party;
• a voluntary decision by the government party; and
• termination in the event of prolonged force majeure.

44 Is there a possibility of termination for convenience?
The government party will include a termination right for convenience 
(with contractually agreed compensation) clause in all project agree-
ments to enable it to terminate the contract.
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45 If the PPP agreement is terminated, is compensation 
available?

Following termination, the project’s assets will generally vest in the gov-
ernment party. PPP contracts usually require the government party to 
pay some degree of compensation to the private party if the agreement 
is terminated, even where the private party is in default. The amount of 
compensation owed will vary depending on the reason for termination.

In general, on termination for convenience by the public party or 
on termination for public party default, compensation is designed to 
put the private party and funders in the position they would have been 
in had the contract not been terminated. On termination for force 
majeure (eg, events outside the parties’ control), compensation is based 
on the initial investment and not on expected return. Finally, on termi-
nation for default by the private party, compensation is based on reten-
dering (where new proponents bid for the right to finish the contract 
term, with the net sale proceeds being paid to the contractor), or based 
on no retendering, where the contractor is compensated based on the 
hypothetical remaining operating cash flow.

Financing

46 Does the government provide debt financing or guarantees 
for PPP projects? On what terms? Which agencies are 
responsible?

The UK has a government guarantee scheme to support a range of 
projects including rail, roads or other transport facilities, social infra-
structure and housing. As well as greenfield projects, the scheme can 
also apply to the acquisition, conversion, enhancement, operation or 
repair of project assets. In exchange for a guarantee fee the government 
gives an unconditional and irrevocable guarantee, up to a specified limit, 
of scheduled principal and interest. The exact terms of the guarantee 
are agreed on a deal-by-deal basis and based on standard documents.

Furthermore, the UK Municipal Bonds Agency, which was formed 
in 2014, plans to issue municipal bonds to help enable local authorities 

diversify funding sources, with particular emphasis on investment in 
infrastructure, housing and other assets.

The government has also shown willingness to develop innovative 
ad-hoc solutions to problems such as with the Thames Tideway pro-
ject, where the government underpinned the multibillion-pound waste 
water project that could not have been procured by Thames Water with-
out the government’s support for, and acceptance of, key project risks.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

Lenders will typically enter into a direct agreement with the relevant 
governmental institution. This will provide rights to novate the con-
tract to a substitute on default by the private-sector party, and for 
step-in rights for lenders. It will also provide, among other things, for 
acknowledgement by the government of the lenders’ security rights and 
payment of the service fees into designated secured project accounts.

48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

A direct agreement will grant lenders step-in rights in respect of the 
PPP agreement if the government proposes to terminate for contractor 
default. During the step-in period, lenders may either appoint a repre-
sentative to assume the contractor’s responsibilities or transfer the PPP 
agreement to a substitute contractor (subject to specified government 
rights to object).

Lenders can take security over the PPP agreement as part of their 
security package. The associated direct agreement can include:
• government acknowledgement of this security;
• consent for its transfer to a new owner on default with satisfac-

tory technical, commercial and financial ability to perform the 
agreement;

Update and trends

PFI/PPP re-negotiation and termination
Given increased budgetary pressure on central and local government, 
there is increased scrutiny by them on the payment and performance 
regimes in operational PFI and PPP contracts. It is now common for 
these contracts to be re-negotiated or even terminated before contract 
expiry. These exercises require detailed scrutiny of the project and 
finance documents, and in particular the contractual compensation on 
termination provisions. Government bodies also need to consider how 
the services delivered under the relevant PFI/PPP arrangements will 
be delivered post termination, whether through a PFI/PPP solution or a 
different contractual model.

Numerous unfortunate consequences result from the growing 
tendency for termination or renegotiation. The first is the creation of 
industry support in an era of austerity, for example, the support by 
cost-saving local authorities focusing on historic and minor breaches 
which, when aggregated, can lead to a case for contract termination or 
renegotiation. The second is low public perception of PFI/PPP benefits 
(particularly in circumstances where major PPP contractors enter into 
insolvency) since service continuity is adversely disrupted by changes 
as significant as termination. Focussing on the benefits of sound 
contract management (public and private sectors alike) would avoid 
scenarios leading to such unfortunate consequences.

UK solar and energy storage
With government subsidy no longer available for solar projects, the 
United Kingdom is now seeing the emergence of subsidy-free solar 
projects. In the absence of subsidy, these projects need to be larger to 
be economically viable, so larger multi-site projects are now emerging, 
sometimes combining multiple energy sources (eg, solar and battery 
storage). For UK developments in a zero-subsidy environment, many 
renewables projects are considering adding battery storage as an 
additional project revenue stream. Solar projects typically only use a 
percentage of their grid connection potential. Installing battery storage 
units to these sites can enable an operator to unlock the potential of 
the remaining grid connection, which can be used to participate in 
the National Grid markets, either directly or through an aggregator. 
The decreasing costs of battery technology means that the economics 
of storage is also becoming compelling. For mixed-use sites, if a 

connection point is shared between multiple generating sources 
(eg, solar and storage) then connection capacity, priority of access 
to connection capacity and bankability of individual projects (or a 
multi-source project) need to be considered from the outset. If storage 
is being installed at an existing project, and grid capacity (for the 
existing asset and the new battery storage facility) means that the grid 
is constrained, then a contractual grid sharing agreement will usually 
be required by all parties. If the existing ‘incumbent’ project has grid 
priority, then the developer will need to consider if it can assume the 
risk of not providing storage capacity to the third party offtaker arising 
from those grid constraints.

Frequency response models
The UK’s energy mix is shifting from a small number of large-scale 
generating assets (power stations) to a larger number of smaller-
scale generating assets (eg, solar farms). This means that there is 
an increased requirement to ‘balance’ the grid, and as a result the 
National Grid has outlined plans to develop frequency response and 
reserve contract models throughout 2018 and 2019. The minimum 
requirements needed to participate in the National Grid’s firm 
frequency response process is one megawatt of response capacity 
(single unit or aggregated), which was recently reduced from 10 
megawatts, and an ability for generators to respond within specified 
timeframes. Smaller scale private-sector generators will commonly sell 
frequency response capacity to an aggregator, who will contract with a 
number of generators to aggregate that capacity, before entering into 
a frequency response contract with the National Grid. The developer 
will generally be obliged to pay liquidated damages for delayed or 
non-provision of storage capacity to the aggregator, and may also be 
required to indemnify the aggregator for any loss. Payment will usually 
be based on availability and performance (ie, response times) over a 
settlement period. A developer will then need to consider the extent 
to which these liabilities have been backed off to any subcontractors 
appointed by the developer to install and maintain the storage 
equipment and infrastructure. The covenant quality of the engineering, 
procurement and construction contractor and security package on offer 
will also be relevant for the developer in assessing this risk.

© Law Business Research 2018



Simmons & Simmons LLP ENGLAND & WALES

www.gettingthedealthrough.com 37

• rights for lenders to step in to the agreement and cure ongoing 
defaults; and

• agreement to pay fees and other revenue into designated secured 
project accounts.

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions as 
the project company?

The direct agreement with the government will typically give lenders 
additional cure rights beyond those that the contractor has under the 
PPP agreement, including further periods to cure defaults and the abil-
ity to transfer the PPP agreement to a substitute contractor.

50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

The PPP agreement will require government consent for refinanc-
ing, except for limited exemptions. It will also require a sharing of the 
refinancing gains. The government share of such gains will vary but 
commonly falls between 50 to 70 per cent.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
Where projects are carried out in the jurisdiction, project agreements 
will invariably be governed by the laws of England and Wales.

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

As a matter of common law, the government is subject to the rule of 
law; claims may be made against it in the courts and judgments can be 
enforced.

In relation to courts not of England and Wales, the government has 
sovereign immunity that includes:
• immunity to jurisdiction: preventing it from being sued in the court 

of another state; and
• immunity to execution: preventing the courts of another state from 

seizing its property.

Sovereign immunity to jurisdiction can be waived. Immunity to exe-
cution cannot be waived entirely since certain state assets cannot be 
available for satisfaction of the execution of an arbitral award or court 
judgment.

53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

Arbitration is available to settle disputes where the governing law is 
English law. Contracting parties have a right to choose their own form 
of dispute resolution and arbitration clauses are commonly included in 
project agreements in which parties select the forum, procedures and 
controlling law for arbitration (invariably English law).

Frequently, disputes under PPP contracts are first subject to expert 
determination and subsequently to arbitration or the courts, depend-
ing on the relevant sector.

Arbitration is often preferred over litigation because:
• parties can agree important aspects of the process (eg, appoint-

ment of the arbitration tribunal);
• most arbitrations are final and binding;
• arbitration hearings are private whereas courts are public forums. 

English law recognises that it is an implied term of arbitration 
agreements that the proceedings are private and confidential, but 
this can also be expressly agreed by the parties; and

• London is an established centre for major arbitrations with a strong 
international reputation.

54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

There is no preliminary requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition for seeking 
arbitration or other binding resolution; however, there may be specific 
contractual obligations compelling parties to a project agreement to do 
so. Preliminary steps to resolve disputes through negotiation are often 
required in PPP contracts.

The rules of court procedures do encourage parties to attempt to 
resolve disputes. Before starting a claim in the courts of England and 
Wales, a party should consider the rules governing pre-action conduct. 
There are potentially serious consequences for failing to comply with 
the Practice Direction on Pre-action Conduct and Protocols (Pre-action 
PD) or any pre-action protocol as relevant to the particular claim. The 
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claimant should choose the protocol that it believes to be most appro-
priate to its claim. Otherwise, where a specific protocol does not apply, 
the parties should follow the guidelines in the Pre-action PD.

The primary aims of the Pre-action PD and each of the specific 
protocols are to ensure that, before issuing proceedings, the parties 
have exchanged information and sought to narrow issues at an early 
stage. Litigation should be seen as a last resort. The Pre-action PD 
and various protocols differ slightly in their detailed guidelines as to 
the required pre-action steps, but all seek to achieve their underlying 
aims by requiring the parties to exchange information and documenta-
tion setting out their respective positions, and to consider negotiation 
or some other form of alternative dispute resolution (ADR) before pro-
ceedings are commenced.

Non-compliance with the protocols may be taken into account by 
the court when giving case management directions or making orders 
regarding costs and interest rates on sums due. Compliance with the 
spirit rather than the technical letter of the protocols is key, so parties 
should aim to be reasonable, pragmatic and proportionate in their pre-
action conduct. The court has the power to deprive a successful party 
of costs if it is shown that the successful party acted unreasonably in 
refusing to agree to ADR.

The rules of arbitral proceedings (the Arbitration Act 1996) do 
not specify requirements for pre-arbitral conduct. Unless otherwise 
agreed, arbitral proceedings are commenced when one party serves 
written notice on the other requiring it to appoint an arbitrator or to 
agree to the appointment of an arbitrator.

The tribunal can (but is not obliged to) make an award allocating 
the costs of the arbitration between the parties, subject to any agree-
ment between them. When deciding on costs issues, a tribunal will 
typically consider a wide range of factors, such as whether a party’s 
conduct has been unreasonable.

55 Is there a special mechanism to deal with technical disputes?
Technical disputes are often subject to expert determination under 
PPP contracts. Expert determination is often favoured for highly tech-
nical matters and to enable disputes to be resolved quickly in order not 
to disrupt construction or operation of facilities.
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General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

PPPs have developed in response to the infrastructure gap. They are 
seen as an alternative means of developing public infrastructure 
and related services to the traditional procurement system where 
infrastructure and related services are delivered by the state or govern-
ment. The current PPP framework is the National Policy on PPPs (the 
Policy), which defines a PPP as ‘a contractual arrangement between a 
public entity and a private-sector party with clear agreement on shared 
objectives for the provisions of public infrastructure and services tradi-
tionally provided by the public sector’. The Policy further provides that, 
under a PPP arrangement, the private-sector party must perform part 
or all of a government service delivery function and assume the associ-
ated risks for a significant period of time.

Various types of PPPs have been used in Ghana, including:
• build-transfer;
• build-lease-transfer;
• build-operate-transfer;
• build-own-operate;
• build-own-operate-transfer;
• build-transfer-operate;
• contract-add-operate;
• develop-operate-transfer;
• rehabilitate-own-operate;
• build-own-operate-maintain; and
• operate-transfer.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

Currently, PPP initiatives apply to all sectors and are to be pursued 
where they represent priority projects that are affordable to the govern-
ment or end users, offer value for money and allow for appropriate risk 
transfer. Initial areas currently being pursued include transport (rail-
ways, roads, ports), sports infrastructure, IT infrastructure, hospital, 
office buildings, social infrastructure for the education sector and other 
social infrastructure, including markets.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

Even though there are a number of laws that empower specific statu-
tory entities (eg, the Ghana Highway Authority), to enter into PPP 
arrangements, there is currently no central legislation governing PPPs. 
On 3 June 2011, the government adopted the Policy as the framework 
for the implementation of PPPs. PPPs are, therefore, currently under-
taken in accordance with the Policy, sector-specific laws and laws of 
general application. There are, however, efforts to enact a PPP law to 
govern PPPs even though there is currently no timeframe for the pas-
sage of the proposed PPP Bill.

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

Under the Policy, the Ministry of Finance (MoF), through its Public 
Investment Division (PID), is responsible for developing the legal, 
institutional and regulatory framework for the PPP programme. The 
PID also serves as the secretariat of all PPP-related activities. An inter-
ministerial approval authority, the PPP Approval Committee, has been 
established to approve the implementation of PPPs. The Committee is 
chaired by the Minister of Finance, who may issue guidelines for the 
effective management of PPP projects according to the context.

The PID includes the PPP Advisory Unit, which provides technical 
expertise to support the relevant ministries, departments and agencies 
in the development and management of prospective transactions. It 
also includes the Project Financial Analysis Unit, which, with the sup-
port of the other units, performs gatekeeping functions.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

PPPs may be undertaken at the national level by the government acting 
through the relevant ministries, departments or agencies, as well as at 
the local government level by the metropolitan, municipal and district 
assemblies.

6 How is the private party in a PPP remunerated in your 
jurisdiction?

The private party may be remunerated or recoup its investment from 
any of the following:
• service tariffs or user charges collected by the private party from 

end users or customers for a service provided by the private party;
• payments from the government budget, which may be fixed or par-

tially fixed; or
• a combination of the above.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

One of the guiding principles under the Policy is the allocation of risk. 
Risk is allocated to the party best able to control and manage it in such 
a manner that value for money is maximised. The allocation of revenue 
or usage risk is, therefore, considered on a case-by-case basis based on 
the preceding principle.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

Yes. Government payment is subject to various legislative and consti-
tutional provisions regulating government expenditure, either as part 
of the government budgetary process or through specific funds estab-
lished for specific purposes (eg, the infrastructure fund). All of the 
above is subject to parliamentary approval.
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9 Is there any cap on the rate of return that may be earned by 
the private party in the PPP transaction?

There are no legal requirements or restrictions on the rate of return to 
be earned by the private party. As part of the PPP approval process, the 
financial proposal of the private party, including its financial model, is 
analysed and approved by the public-sector party (or based on nego-
tiation between the parties). This is also subject to various approvals, 
including approval by the MoF and the PPP Approval Committee.

10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

This is usually regulated by the PPP agreement. The usual restriction 
is that such transfer is subject to the prior consent of the public-sector 
party or must be done after a locked-in period set out in the agreement.

Procurement process

11 What procedures normally apply to a PPP procurement? 
What evaluation criteria are used to award a PPP transaction?

Under the Policy, two procurement processes are prescribed:
• a competitive procurement process; and
• an unsolicited proposal.

The Policy does not prescribe detailed rules or guidelines on the com-
petitive procurement process. However, the Policy provides that the 
procurement procedures adopted must:
• be in accordance with a system that is fair, transparent, competi-

tive and cost-effective;
• encourage the maximum use of local content and transfer of tech-

nology; and
• ensure that PPP activities that are within the scope of pub-

lic procurement shall be undertaken according to the Public 
Procurement Act.

Unsolicited proposals are considered based on criteria stated in the 
Policy. The criteria for evaluation must:
• demonstrate affordability, value for money and substantial techni-

cal, operational and financial capacity; and
• demonstrate efficient risk allocation.

The proposed PPP Bill, however, provides for detailed rules on procure-
ment processes that must be followed.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in 
the procurement documentation during the procurement 
process, without altering such terms with respect to other 
proponents? How are such deviations assessed?

As indicated, the Policy does not prescribe a detailed procurement 
process for PPPs. In prescribing the procurement process, the best 
practices in public procurement are adopted, which will require the 
bidder to submit a conforming bid or proposal before an alternative 
proposal or bid is considered.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

Yes. Unsolicited proposals may be considered by the government. 
Under the Policy, unsolicited bids are considered on a case-by-case 
basis and are limited to projects that are not in the project list of any 
public-sector party, and have not already been considered by the pub-
lic-sector party. The unsolicited proposals are required to be consist-
ent with the national development agenda and serve the public interest 
and the needs and priorities of the public-sector party. All unsolicited 
proposals are also subject to a value for money, technical, financial and 
economic assessment.

Under the proposed PPP Bill, unsolicited proposals will be subject 
to a competitive procurement process. The intention of the Bill is to dis-
courage unsolicited proposals.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

The government does not provide stipends to unsuccessful short-listed 
proponents or bear a portion of their costs. The general principle is that 
all costs related to the preparation and submission of proposals are 
borne by the bidders or proponents.

15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does 
not, are there any mechanisms during the procurement 
process to ensure that the applicable PPP transaction, once 
awarded, is financeable?

No. The proposal does not need to provide financial commitments but 
the private party, in its proposal, is usually required to indicate how the 
project will be financed and this is evaluated as part of the proposed 
terms by the private party. In most cases, the project agreement pro-
vides that the achievement of financial close by the private party is a 
condition precedent and failure to achieve financial close is subject to 
some liabilities imposed on the private party.

16 May the government ask its counsel to provide a legal 
opinion on the enforceability of the PPP agreement? May it 
provide representations as to the enforceability of the PPP 
agreement?

Except with representations in the PPP agreements, the government 
does not request its legal counsel (usually the transaction adviser or 
the attorney general) to provide such legal opinion to the private-sector 
party. However, the private-sector party (where it utilises local coun-
sel) would usually request an opinion on the enforceability of the PPP 
agreement under Ghanaian law.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

There are no restrictions in respect of the participation by foreign enti-
ties in PPP projects. However, the draft PPP Bill empowers the Minister 
of Finance to enact the necessary regulations prescribing the prefer-
ence that may be given to Ghanaian businesses as part of a general 
local content policy of Ghana. The public-sector party may also make 
provision for a margin of preference that may be applied to a domestic 
or local business.

A foreign entity is free to exercise control over the project com-
pany. The current draft PPP Bill provides that the public-sector party 
should not hold more than 15 per cent interest in the special purpose 
company unless prior approval of the Minister of Finance is obtained, 
or in the case of projects designated as strategic national projects.

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate 
the choice of governing law?

Neither the Policy nor the draft PPP Bill provide for the specific usage 
of a particular form of contract. The draft PPP Bill, however, provides 
that the form of agreement for each PPP project shall be developed by 
the public-sector party in collaboration with the MoF’s PID and the 
office of the attorney general, subject to guidelines that may be issued 
by the Minister of Finance for drafting the terms and conditions in 
PPP agreements. This is in addition to specific terms that the PPP Bill 
requires must be provided in PPP agreements.

The draft PPP Bill provides that the governing law of a PPP agree-
ment shall be agreed between the parties, subject to the following:
• where the agreement covers or involves the award of a right, 

licence or concession that is meant to enable a private-sector party 
to build all or part of any infrastructure or works or perform ser-
vices in Ghana or on behalf of a public entity, the agreement shall 
be governed by the laws of Ghana;

• where a public-sector entity or a state-owned enterprise or any 
contracting entity is expected to receive outputs from the private 
sector under the PPP arrangement, the agreement shall be gov-
erned by the laws of Ghana; and
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• in respect of agreements relating to lending or finance for the PPP 
project or an arrangement for finance of a PPP project, the parties 
have autonomy in the choice of law, dispute resolution mechanism 
and forum for the resolution of disputes. However, where the par-
ties fail to exercise autonomy under the law, the laws of Ghana 
shall apply.

19 Does local law impose liability for design defects and, if so, on 
what terms?

There is no provision for the imposition of liability for defects in design. 
However, project agreements usually provide for the liability of the 
designer or project company for defects in the design and construction. 
The project company is required to pass on the risk to the designer or 
contractor, or both.

20 Does local law require the inclusion of specific warranties? 
Are there implied warranties in cases where the relevant 
contract is silent? Does local law mandate or regulate the 
duration of warranties?

There are no laws on specific warranties or duration of warranties to 
be stated in PPP agreements. Usually, however, the normal boilerplate 
warranties are included.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

Liquidated damages for delays in construction are enforceable. The 
standard construction contracts or the terms of such contracts are 
included in PPP agreements and are enforceable.

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

No restrictions are imposed. These are contractual issues negotiated 
and agreed on by the parties.

23 May a contractor suspend performance for non-payment?
Yes. In accordance with the terms of the construction contract. Where 
the construction contract does not so provide, the non-payment may be 
treated as a breach of condition, which entitles the contractor to termi-
nate the contract.

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ clauses?
No. Generally, these clauses would be dealt with by the courts in a 
similar manner as other terms of the contract and such clauses will be 
enforced unless other vitiating factors are present in the contract.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

‘Equivalent project relief ’ clauses are in the same category as the pay if 
paid clauses discussed in question 24.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

Variation or amendment of the project scope is subject to agreement 
of the parties and the terms of the executed contract. Unless the terms 
of the contract permit such unilateral variation, the government party 
may not be able to exercise such a right. In addition, variation or 
amendment of PPP agreement may be subject to approval of relevant 
approval authorities under the Policy.

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

The Policy does not provide for this and neither does the proposed PPP 
Bill. However, the parties may contractually agree to the circumstances 
under which the agreement may be set aside or renegotiated.

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

No.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

The draft PPP Bill and the Policy do not prescribe specific provisions 
related to design and construction work that must be included in PPP 
agreements. However, either the usual terms of construction contracts 
are included in the PPP agreement or the form of design and construc-
tion contract is annexed to the PPP agreement.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

The Policy requires the public-sector entity to clearly set out the objec-
tive and output requirements of the project. In view of this, the PPP 
agreement must clearly set out the private-sector party’s obligations. In 
addition, common practice is to clearly set out key performance indica-
tors by which the performance of the private party can be measured.

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure 
to operate and maintain the facility as agreed?

The Policy and the draft PPP Bill do not prescribe liquidated damages or 
deductions for failure or underperformance of the private party. These 
are terms that must be included in the PPP agreement and agreed on 
by the parties.

32 Are there any legal or customary requirements that facilities 
be refurbished before they are handed back to the government 
party at the end of the term?

No. These are contractual issues and it is customary to require that 
facilities be returned or handed back to the public party at the end of 
the term in a good state to enable the public party to continue with the 
provision of the services. Therefore, in instances where the life cycle of 
the facilities will end with the PPP term, the requirement for replace-
ment is provided in the PPP agreement.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

Upon concluding negotiation, it is for the public-sector party to achieve 
commercial close by obtaining the necessary government approval 
of the PPP agreement. Unless there is a preliminary, binding memo-
randum of understanding or related documents, there is no risk to the 
public-sector party of a delay in achieving commercial close. However, 
where there is undue delay, there may be a renegotiation of the terms.

In respect of financial close, the risk is borne by the private party. 
The private party may be granted an extension in accordance with the 
terms of the agreement where there is a delay in achieving financial 
close, failing which the public-sector party is usually entitled to termi-
nate the agreement. In some instances, this is subject to the recovery of 
stated amounts or expenses incurred by the public-sector party.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

In practice, this is usually borne by the private party. Usually, the public-
sector party is under obligation to use its ‘best effort’ to provide assis-
tance to the private party. Failure to obtain a permit may be treated as 
political force majeure in cases where the private-sector party satisfies 
all the requirements for the permit or licence but the government regu-
latory authority refuses to grant the permit.

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

The principle of force majeure is recognised under Ghanaian law and is 
generally related to acts outside the parties’ control. However, with spe-
cific PPP agreements, force majeure is generally categorised into natu-
ral force majeure (natural events beyond the control of the parties) and 
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political force majeure (acts that may be directly or indirectly attribut-
able to the government or government entities). The consequences of 
each are treated differently as contractual issues negotiated and agreed 
on by the parties.

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

The risk of third-party interference (excluding employees) is usually 
passed on to the public-sector party (or, in some instances, treated as 
political force majeure), as this is not within the control of the private 
party. As noted above in relation to risk allocation, since the government 
is more able to manage this risk, the risk is allocated to the government 
party. In respect of employees, the risk is allocated to the private-sector 
party (however, general strikes may be placed under force majeure).

37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

The Constitution of Ghana prohibits nationalisation or expropriation 
unless there is payment of prompt and adequate compensation. Further 
protections are provided under the Ghana Investment Promotion 
Centre Act, which restates the constitutional requirement for prompt 
and adequate compensation as a condition for nationalisation or 
expropriation. In addition, the private party may also take out political 
insurance against such risks. It is also customary for PPP agreements 
to have change-in-law, change-in-market and economic conditions 
clauses that permit the private-sector party to pass on the risk to the 
public party or for the parties to renegotiate specific terms upon the 
occurrence of such stated market and economic events that affect the 
private party’s returns.

38 What events entitle the private party to extensions of time to 
perform its obligations?

The scope of events that trigger an extension of PPP agreements is not 
limited and depends on the nature of the project and cause of delay. 
The agreement customarily provides for events that constitute default 
or omission on the part of the public-sector party, including failure to 
grant access to property, delay in obtaining permits and change in the 
scope of the project.

39 What events entitle the private party to additional 
compensation?

These are generally similar to events that trigger extensions of time and 
include:
• change in law;
• material adverse government action;
• change in market or economic conditions; and
• default or omissions on the part of the public-sector party.

40 How is compensation calculated and paid?
The payment of compensation is usually contractual. The parties 
agree on a formula to be used in calculating the sum that the private 
party is entitled to, and common practice is to restore the private party 
to the position that it was in before the occurrence of the event. The 
calculation of such compensation is determined by the parties in the 
agreement, before the occurrence of the event.

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

PPP agreements usually provide that the private-sector party pro-
cures and maintains, during the term of the PPP agreement and at its 
own expense, an all-risk insurance policy with a reputable insurance 
company acceptable to the public-sector entity that covers all liabili-
ties and activities under the PPP agreement, including professional 
liability and all-risk third-party liability insurance. Insurance to cover 
construction, public buildings, vehicles and other specific items is 
mandatory, but the agreement usually prescribes insurance beyond the 
mandatory insurance.

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

The remedies available to the public-sector party for breach by the pri-
vate party range from termination of the PPP agreement and enforcing 
liquidated damages clauses or deductions, to taking over the project 
or appointing a replacement private party. The scope of the remedies 
depends on the terms of the PPP agreement.

43 On what grounds may the PPP agreement be terminated?
The PPP agreement may usually be terminated (subject to the payment 
of a termination fee) under the following circumstances:
• failure by a party to remedy an event of default;
• a prolonged force majeure event;
• a change in law;
• public policy reasons;
• material adverse government action not cured or remedied; and
• convenience.

44 Is there a possibility of termination for convenience?
Yes, if prescribed by the PPP agreement. If not provided in the agree-
ment, termination for convenience would be treated as a breach by the 
public party.

Update and trends

Ghana’s tax laws have rules on transfer pricing that comprise pricing 
relating to transactions not conducted at arm’s length between 
persons who are associates. In a transaction between persons who are 
associates, and as part of its focus, the tax authority may distribute, 
apportion, or allocate inclusions in income, deductions, credits, or 
personal reliefs between those persons as is necessary to reflect the 
chargeable income or tax payable that would have arisen for these 
persons if the transaction had been conducted at arm’s length.

The Transfer Pricing Regulations 2012 (the Regulations) were 
developed following the 2010 Organisation for Economic Co-operation 
and Development Transfer Pricing Guidelines (OECD Guidelines) 
that require the use of the ‘most appropriate’ method to price related 
party transactions. The Regulations also provide guidance on the 
nature of documentation to be retained in respect of such transactions. 
Generally, this follows the OECD requirements.

Similar to the OECD Guidelines, the transfer pricing methods 
approved by the Commissioner-General of Tax are as follows:
• comparable uncontrolled price;
• resale price;
• cost-plus; and
• transactional profit split.

In spite of the above, the Commissioner-General may use a 
different method.

The aim of Ghana’s Transfer Pricing Regulations 2012 is to ensure 
that the tax base of income generated in Ghana is ‘protected’ from 
‘erosion or profit shifting’ and subject to tax in Ghana as appropriate.

In response to the OECD, through proposals from the base erosion 
and profit shifting (BEPS) project, which is looking to limit certain tax 
incentives, countries such as Ghana have taken action. Therefore, the 
2015 Budget Statement contained proposals to streamline certain tax 
incentives and change the way they were granted.

Other action taken by the Ghana Revenue Authority conforming 
to the BEPS action plan was the signing of a Memorandum 
of Understanding (MoU) between Ghana and the Netherlands (an 
OECD member) in March 2015. The MoU was signed to help undertake 
the provisions contained in the convention signed between Ghana 
and the OECD. Additionally, both Ghana and the Netherlands are 
reviewing their double taxation agreement ‘to include anti-abuse 
clauses to make it difficult for multinationals to avoid taxes’.
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45 If the PPP agreement is terminated, is compensation 
available?

As with other agreements, PPP agreements customarily provide for 
compensation in the event of termination. Generally, payment for 
termination is made by the public-sector party to the private-sector 
party, notwithstanding the cause of termination, especially after the 
construction phase. The amount of compensation, however, varies 
depending on the cause of the termination. The usual practice is that 
the amount is higher for termination for convenience and termina-
tion owing to default of the public-sector entity (to deter termination). 
The compensation usually covers the total project cost plus the mar-
gins of the private-sector party. For termination owing to default of the 
private-sector party, the amount of compensation is lower (usually to 
cover repayment of debts but not equity funds expended on the project 
or profits) or no payment is made. The termination amounts will, how-
ever, be clearly stated in the contract.

Financing

46 Does the government provide debt financing or guarantees 
for PPP projects? On what terms? Which agencies are 
responsible?

The government does not usually provide debt financing for PPP pro-
jects. However, depending on the requirements of the project, the 
government may provide payment guarantees to the private party 
or guarantee loan repayments to the lenders. Parliament is the final 
approval authority for PPP agreements that require payment guaran-
tees or guarantees for any loans. The MoF is the government agency 
responsible for issuing such guarantees.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

Lenders may enter into direct agreements with the government. The 
direct agreement may provide for the lender’s step-in rights or set out 
conditions under which the lender may be paid directly by the public-
sector party. Also, the direct agreement may provide for notification 
requirements where the lender must be notified of underperformance 
or default of the private party before the public-sector party exercises 
its rights under the PPP agreement.

48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

Lenders have the right to exercise step-in rights and are able to obtain 
security interests in the PPP agreement. Clear mechanisms are set out 
in the direct agreement that is entered into between the lenders and 
the government that provides for the exercise of step-in rights by the 
lenders.

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions 
as the project company?

Direct agreements entered into by the lenders and government party 
customarily afford notice and cure rights beyond the cure period given 
to the project company.

50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

There is no specific requirement for the sharing of the gains made by a 
private party with the public-sector entity when refinancing the project 
at a lower cost. However, this can be negotiated between the parties. 
In some agreements, such refinancing can only be done with the con-
sent of the public-sector party and the agreement may provide for the 
sharing of the benefits. Alternatively, the public-sector party may have 
the right to require refinancing where financing on better terms is avail-
able, in which case the benefit is shared. This depends on the terms of 
the PPP agreement.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
Under the proposed PPP Bill, agreements are required to be governed 
by the laws of Ghana in the following cases:
• an agreement covering the award of rights, licences or concessions 

that are meant to enable a private-sector party to build part or all of 
any infrastructure or works of any form, and to perform services in 
Ghana or on behalf of a public entity; and

• where a public-sector entity or a state-owned enterprise or any 
contracting entity is expected to receive the outputs from the pri-
vate party under the PPP arrangement, whether such outputs are 
set out in an off-take agreement or otherwise.

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

Other than diplomatic immunities or immunity from execution on dip-
lomatic properties and missions, security and defence installations and 
petroleum facilities, government or public-sector parties entering into 
PPP agreements are treated on similar terms as private parties enter-
ing into private commercial activities. In addition, PPP agreements 
usually provide that the public-sector party or government irrevocably 
and unconditionally waives its sovereign immunities and agree that its 
execution and delivery of the agreement constitutes a private commer-
cial act of the government.
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53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

Arbitration is available for the settlement of disputes between the pri-
vate party and government party. The proposed PPP Bill provides that 
any dispute between a contracting entity and the private-sector party 
after they have entered into a PPP agreement shall be settled through 
the dispute settlement mechanisms agreed by the parties in the PPP 
agreement or, failing such agreement, in accordance with Act No. 798 
of the Alternative Dispute Resolution Act 2010 or the applicable law 
on alternative dispute resolution mechanisms in force in Ghana at 
the time.

The usual practice is for the parties to have recourse to international 
arbitration rules and forums for the settlement of disputes, including 
the London Court of International Arbitration, the International Court 
of Arbitration and the United Nations Commission on International 
Trade Law.

54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

No. However, this provision is usually contractual. In many agree-
ments, the parties set up a reconciliation committee to amicably 
resolve disputes, failing which, parties have recourse to arbitration.

55 Is there a special mechanism to deal with technical disputes?
This is treated as part of the arbitration process or, in some cases, 
the parties to the agreement provide for determination by an expert 
appointed when a dispute of a technical nature arises or by means of 
an adjudication board.
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Greece
Vasilis Keramaris
Bahas, Gramatidis & Partners

General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

Article 1, paragraph 2 of Law No. 3389/2005 defines PPP as ‘the writ-
ten commercial co-operation agreements for the performance of 
construction work and or services, between public and private entities’. 
Contractual PPP is the only category recognised under Greek law.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

Partnerships may be subject to the provisions of article 2, paragraph 1a 
of Law No. 3389/2005 provided that their purpose is the construction of 
works or provision of services in the area of competence of the public 
entities on the basis of a provision of the law, or contract, or their arti-
cles of incorporation.

However, PPPs shall not be allowed to engage in projects or activi-
ties that are the direct and exclusive province of the state under the 
terms of the Greek Constitution, such as defence, police work, justice, 
and the execution of judicially imposed penalties (article 2, paragraph 
3 of Law No. 3389/2005).

In particular, PPP structures that have already been launched focus 
on the following:
• infrastructure (motorways etc);
• education (schools, universities and sports centres);
• environment (waste management, waste water treatment, etc);
• health (hospitals);
• ports (infrastructure);
• public-sector buildings (courthouses, fire stations, municipal and 

regional buildings);
• broadband development; and
• public-sector real estate development.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

The Greek PPP legal framework consists of Law No. 3389/2005 and the 
PPP task force (which implements PPP projects).

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

Under Law No. 3389/2005, two new administrative bodies have been 
established. The Inter-Ministerial Committee for Public-Private 
Partnerships (IMPPP Committee) is a collective government body 
(article 3 of Law No. 3389/2005) that:
• approves the inclusion of partnerships or revokes such decisions;
• approves the inclusion in the public investment programme of the 

contractual fee to be paid to the private entities;
• decides whether the public sector will participate in financing the 

construction of works or the provision of services; or
• decides any other relevant issue.

Permanent PPP committee members include the ministers for:
• economic development, competitiveness, infrastructure, transport 

and networks;
• finance; and
• environment, energy and climate change.

Extraordinary members are the ministers whose powers include 
involvement of a public entity.

The Special Secretariat for Public-Private Partnerships (SSPPP) 
has been established within the Ministry of Economic Development, 
Competitiveness and Shipping to provide support and assistance to 
DESDIT and the public entities (article 4).

The SSPPP identifies projects that can be delivered through a PPP 
scheme, promotes their implementation and provides support and 
assistance to the IMPPP Committee and public entities to finalise PPP 
projects. It also serves as a centre of knowledge and expertise on PPPs.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

Under the provisions of article 1, paragraph 1 of Law No. 3389/2005, 
‘public entities’ shall be understood to mean the following:
• the state;
• local government organisations;
• legal entities governed by public law; or
• sociétés anonymes whose entire share capital belongs to entities 

included in the above three points, or to one or more sociétés anon-
ymes falling under this category.

6 How is the private party in a PPP remunerated in your 
jurisdiction?

The private party in a PPP may be remunerated by the contracting 
authority (availability payments: article 2, paragraph 2b and article 17, 
paragraph 2a of Law No. 3389/2005), or by the end users of the works or 
services through user charges (usage-based payments: article 2, para-
graph 2b; article 17, paragraph 2e; and article 19, paragraph 1 of Law No. 
3389/2005), or through a combination of both (mixed-usage and avail-
ability payments).

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

The private entity shall bear the responsibility and risk of the financ-
ing that is required for the proper fulfilment of its obligations under the 
relevant PPP agreement (article 18 of Law No. 3389/2005). Therefore, 
the private entity shall assume the substantial part of the revenue 
risk or usage risk of the PPP project, as specified in the relevant PPP 
agreement. However, the law provides that in cases where the remu-
neration of the private entity is paid, wholly or partially, directly by the 
final users of the project, the public entity must provide any necessary 
assistance to allow the private entity to collect the said amounts, other-
wise it bears the risk of compensating the private entity for any damage 
incurred (articles 19, 21, 23 and 24 of Law No. 3389/2005).
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8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

The state procures services or works through the PPP without being 
obliged to finance them immediately because the initial financing is 
undertaken by the private sector. The invested private funds return to 
the private sector through periodic payments, and the state knows in 
advance payment amounts to be made during the contractual period, 
leaving the contracting authority to secure funding in advance.

9 Is there any cap on the rate of return that may be earned by 
the private party in the PPP transaction?

The only provision in the PPP law referred to in article 2, paragraph 1d 
of Law No. 3389/2005 is that ‘the total contractually budgeted cost for 
implementing the partnership object does not exceed €500 million, 
excluding payable VAT’.

10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

According to article 28 of Law No. 3389/2005, prior consent is required 
by the contracting authority for:
• any transfer outside the stock exchange of shares in the special 

purpose company, or any other transaction regarding the transfer 
of voting rights, if such transactions take place before beginning of 
project operation or provision of services;

• any increase in share capital, or any modification of the articles of 
incorporation of the special purpose company, except those that 
are mandatory under the partnership contract, ancillary agree-
ments or law;

• any bonds issue; or
• any form of merger, break-up, takeover or other corporate transfor-

mation of the special purpose company.

The special terms and conditions of this consent will be determined in 
detail in the PPP agreement.

Procurement process

11 What procedures normally apply to a PPP procurement? 
What evaluation criteria are used to award a PPP transaction?

Articles 7 to 16 of Law No. 3389/2005 determine the general principles 
(ie, equal treatment, transparency, proportionality, mutual recogni-
tion, protection of the public interest, protection of the rights of private 
individuals, free competition, protection of the environment and sus-
tainable development, etc), the criteria (criterion of the most beneficial 
profitable offer from a financial aspect or criterion of the lowest price) 
and the assignment procedure for the selection of the private entity 
that will undertake the project. The evaluation procedure begins with 
the submission of a Greek public entity’s project proposal to the SSPPP 
for evaluation and, in the case of approval, add it to the list of proposed 
partnerships. The listed proposals are submitted for final approval to the 
IMPPP Committee. After committee approval, the SSPPP will tender 
the project determining the contract’s scope, nature of the assignment 
procedure (eg, open tender, restricted tender, competitive dialogue or 
negotiation), its terms, criteria, minimum qualifications required from 
a potential bidder and coordinate the procurement procedure.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in 
the procurement documentation during the procurement 
process, without altering such terms with respect to other 
proponents? How are such deviations assessed?

Regardless of the nature of the assignment procedure, the contracting 
authority shall evaluate the tenders only on the basis of the contract 
award criteria laid down in the invitation to tender (article 13, para-
graph 9 of Law No. 3389/2005). Furthermore, the parties customarily 
incorporate general and or specific terms and conditions in to the PPP 
agreement regarding the changes in factual and legal conditions of the 
partnership, including deviations from the scope or technical charac-
teristics of the work.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

A third party may submit a proposal for a project either directly to the 
SSPPP or to public entities for evaluation; the proposals are evaluated 
under the provisions of articles 7 to 16 of Law No. 3389/2005.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

No. There is no such provision in Greek law.

15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does 
not, are there any mechanisms during the procurement 
process to ensure that the applicable PPP transaction, once 
awarded, is financeable?

Yes. The private entity must demonstrate to the public entity that the 
financing, in whole or in part, of the construction of the works or the 
provision of services, shall be accomplished with capital and resources 
secured by the private entities. The contracting authority shall proceed 
to verify the economic and financial standing of the candidates or ten-
derers and also verify details of their ability to secure credit (article 2, 
paragraph 1c; article 17, paragraph 2; and article 18, paragraph 1 of Law 
No. 3389/2005).

16 May the government ask its counsel to provide a legal 
opinion on the enforceability of the PPP agreement? May it 
provide representations as to the enforceability of the PPP 
agreement?

The SSPPP may enter into contracts with independent legal experts for 
support.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

The private entities shall conclude the PPP agreements by means of 
special purpose companies (SPCs) established solely and exclusively 
for the purposes of the partnership. They shall have their registered 
headquarters in Greece and shall operate in accordance with the provi-
sions of the law on companies limited by shares (Societes Anonymes). No 
restrictions exist for foreign entities holding shares in a SPC (article 1, 
paragraph 4 of Law No. 3389/2005).

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate 
the choice of governing law?

There are no standardised PPP agreements in Greek law. Article 17, 
paragraph 1 of Law No. 3389/2005 states: ‘The partnership contracts 
and ancillary agreements contain the terms and regulations defined by 
the public entity in the relevant invitation to tender during the contract 
award procedure, and represent the sole contract framework binding 
the public and private entities involved.’ The partnerships included 
under this law shall be subject to the terms of the partnership contract, 
and supplementary to the Civil Code.

Furthermore, article 17, paragraph 2 of Law No. 3389/2005 
provides: ‘The Partnership Contracts and Ancillary Agreements shall 
contain clear and detailed descriptions of the rights and obligations of 
the Parties under the Partnership concerning its object. Specifically, 
the above contracts shall make special provision for the applicable law.’

Therefore, the parties have the right to determine precisely the 
law governing the relations created within the partnership (on conclu-
sion of the PPP agreement until the end of the PPP project) but the 
Civil Code’s provisions will prevail over the PPP contract’s regulatory 
provisions.

For dispute resolution involving interpretation, application or 
validity of the partnership contract, Greek substantive law shall be 
applicable (article 3 of Law No. 3389/2005).

However, in practice, the regulatory framework governing the con-
tract’s performance is determined by the contracting authority, which 
is accepted by the private operators.
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19 Does local law impose liability for design defects and, if so, on 
what terms?

Partnerships shall be subject to the terms of the PPP agreement, which 
must specify its terms and, only supplementary, the provisions of the 
Civil Code (article 17, paragraph 1 of Law No. 3389/2005).

Within this framework, each PPP agreement defines in detail the 
methods of monitoring the performance and operation of the work or 
provision of the service to determine whether the individual contrac-
tors meet their obligations regarding the functionality and quality of 
the infrastructures or services. If the degree of compliance with these 
criteria is lower than contractually acceptable, public-sector payments 
to private contractors will be correspondingly lower. By ensuring pri-
vate payments, project quality is maintained throughout its duration.

20 Does local law require the inclusion of specific warranties? 
Are there implied warranties in cases where the relevant 
contract is silent? Does local law mandate or regulate the 
duration of warranties?

Greek law does not require the inclusion of specific warranties; how-
ever, see question 19.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

Yes. It depends exclusively on the provisions of the PPP agreement.

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

PPP agreements serve the public interest, therefore, in principle, con-
tractors have restricted rights to limit or disclaim liability for indirect or 
consequential damages. In any case, contractors’ rights are provided 
for in the PPP agreement and applicable law.

23 May a contractor suspend performance for non-payment?
Yes, but only according to the special terms of the PPP agreement and 
the relevant provisions of the Civil Code.

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ 
clauses?

Under Greek law, neither such restrictions, nor standardised PPP con-
tract forms exist. Within this framework, the parties shall mutually 
agree the terms of the contract in accordance with contractual freedom 
and self-regulation.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

Equivalent project relief provisions are not enforceable under Greek 
law.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

The government party is not entitled to unilaterally expand the scope of 
work under the PPP agreement. According to the provisions of article 
17 of Law No. 3389/2005, PPPs are implemented through PPP agree-
ments, whereby all of the project’s requirements are clearly set out and 
expressly agreed upon. The government party may expand the scope 
of work or add incremental works to the contractor, but only under the 
terms and conditions of the relevant PPP agreement.

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

No such provision exists in Greek law. Agreement between the par-
ties can only be made within the framework of the PPP agreement (in 
accordance with the principle of contractual freedom).

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

The validity of the sureties in rem supplied by the SPC at any time, 
or any third party in relation to the financing or any other relevant or 

ancillary contract, or act for the performance of the works or the provi-
sion of services falling within the scope of Law No. 3389/2005, shall not 
be compromised by the imposition of any collective measure to satisfy 
any creditors (article 26 of Law No. 3389/2005).

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

No.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

The partnership contracts and ancillary agreements shall contain clear 
and detailed descriptions of the rights and obligations of the parties 
under the partnership concerning its object. Specifically, the above 
contracts shall make special provision for (inter alia) the sum to be paid 
to the private entity under the contract, and the provisions defining 
how any amounts paid by the final users for use of the work or provi-
sion of the service shall be shared by the parties to the contract (article 
17, paragraph 2a of Law No. 3389/2005).

Within this framework, private parties’ obligations during the oper-
ating period are defined in detail in the PPP agreement. Nevertheless, 
depending on the nature of the PPP project, a PPP agreement may 
set forth performance criteria, but in this case, there is no customary 
approach used by the government.

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure 
to operate and maintain the facility as agreed?

Yes. Damages are payable after being determined case by case in the 
PPP agreement. The private parties shall assume a substantial part 
of the risks associated with the financing, construction, availability 
of or demand for the partnership object, and related risks such as, 
indicatively, management and technical risk. There is no other exact 
provision in the PPP law.

32 Are there any legal or customary requirements that 
facilities be refurbished before they are handed back to the 
government party at the end of the term?

The private entity must maintain certain quality standards in the PPP 
project until the last day of the contract, in accordance with the terms 
of the relevant PPP agreement.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

The private entities shall assume the risks related to the financing, 
construction and availability, demand of the relevant work, and such 
related risks, as management and technical issues (paragraph 1b, 
article 2 of Law No. 3389/2005). The risk of delays in commercial or 
financial closing is assumed by the private entity.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

The public entity is obliged to compensate the private entity for delays 
attributed to the intervention by public authorities such as the archae-
ology service and public utilities, and for delays in land expropriation 
(articles 19, 21, 23 and 24 of Law No. 3389/2005).

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

Force majeure is normally defined by list of events in PPP agreements; 
there are no standardised rules for force-majeure risk allocation 
between the parties. Risk is allocated between the parties in accord-
ance with the principle of contractual freedom and self-regulation of 
their relations.
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36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

As a general principle, the rule of the sphere of responsibility applies 
– if the third parties act on behalf of either the private entity or public 
entity, then the respective party shall bear the relevant risk.

37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

The government shall grant the smooth and unhindered execution of 
works or provision of services (article 24 of Law No. 3389/2005). Within 
this framework, the political and legal risk (simply) is assumed by the 
public entity, and the macroeconomic risk is customarily assumed by 
the private entity. Specific provisions for taxation are made in favour of 
private entity (article 29 of Law No. 3389/2005).

38 What events entitle the private party to extensions of time to 
perform its obligations?

If the public agencies, enterprises and utility companies do not fulfil 
their obligations, the SPC may request – and the public entity shall be 
obliged – a deadline extension laid down in the contract that is equal 
to the delay caused by the failure to fulfil these obligations. In these 
cases, the SPC shall also be entitled to seek compensation for any 
loss it may have sustained as a result of this delay (article 24 of Law 
No. 3389/2005).

39 What events entitle the private party to additional 
compensation?

There is no such provision in the PPP law.

40 How is compensation calculated and paid?
Compensation is calculated and paid according to provisions of the 
PPP agreement. The principle of restoration of financial balance is cus-
tomarily set out in PPP agreements.

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

The private entity bears the insurance risk for a PPP project (article 17, 
paragraph 2 of Law No. 3389/2005).

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

In the event of a breach of contract by the private party, the public 
entity may terminate the contract and claim damages, according to 
specific terms of the relevant PPP agreement and the applicable law.

43 On what grounds may the PPP agreement be terminated?
The partnership agreement must specify its term of termination. 
PPP agreements must expire on the date agreed upon by the parties. 
However, in accordance with article 17 of Law No. 3389/2005, the 
PPP agreement must also provide a comprehensive account of the 
grounds for early termination by each contracting party (inter alia, 
breach of contract, force majeure, etc) and the consequences of such 
a termination.

44 Is there a possibility of termination for convenience?
Yes. Upon termination, the SPC is entitled to payment for all work exe-
cuted prior to the termination date and for any loss and expense suffered 
by it in connection with, or as a consequence of, the termination.

45 If the PPP agreement is terminated, is compensation 
available?

It depends on the grounds of termination. The clauses of payable 
compensation in case of termination shall be specified in the PPP 
agreement.

Financing

46 Does the government provide debt financing or guarantees 
for PPP projects? On what terms? Which agencies are 
responsible?

Typically, the government provides no debt financing or guarantees for 
PPP projects.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

Not applicable.

48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

SPCs participating in PPP agreements may assign, wholly or in part, 
their claims under the contract to banks or credit agencies or any other 
participating financial institution financing the partnership, or par-
ticipation in contracts with such banks or credit agencies or any other 
financial institutions (articles 3, 25 and 26 of Law No. 3389/2005).

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions 
as the project company?

The rights of the lenders are distinct from those of the project 
companies.
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50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

Prior consent from the contracting authority is a prerequisite for 
refinancing. There is no requirement that the gains from such a refi-
nancing shall be shared with the government.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
Not applicable (see question 18).

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

Not applicable.

53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

Any dispute in relation to the application, interpretation or validity of 
the partnership contracts or ancillary agreements shall be resolved by 
arbitration (article 31 paragraph 1 of Law No. 3389/2005).

54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

No. However, under article 17, paragraphs 2t and 2y of Law 
No. 3389/2005, the partnership agreement may also provide for ways 
of resolving the disputes between the parties that constitute pre-stages 
to arbitration (eg, the referral to a panel of experts nominated jointly by 
the parties involved).

55 Is there a special mechanism to deal with technical disputes?
There is no such provision in Law No. 3389/2005. However, the parties, 
based on the principle of their contractual freedom, may determine in 
the PPP agreement a special mechanism to deal with technical disputes 
(article 17, paragraphs 2t and 2y of Law No. 3389/2005).
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General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

Japan has what is called the Act on Promotion of Private Finance 
Initiative (the PFI Act). However, there is some ambiguity regarding 
PPP, for which there is no statutory definition. PPP is sometimes used 
to describe projects that are not in the form of PFI. In practice, design-
build-operate and design-build-maintain type projects are commonly 
used in addition to PFI. There are also projects such as ones in which 
a government party leases land to a private party and the private party 
carries out business on the land, or projects in which the government 
party enters into a comprehensive contract with a private party for the 
operation of public infrastructure. These all come under the umbrella 
of public-private partnerships.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

Public infrastructure categories subject to PPP transactions include:
• transportation (airports, roads and harbours);
• renewable energy generation systems;
• water supply;
• waste water treatment systems;
• telecoms;
• social infrastructure (schools, hospitals, government buildings, 

prisons, tourism facilities, research facilities, sports facilities, 
libraries and meetings, incentive travel, conferences, exhibitions 
and events (MICE));

• parks;
• parking; and
• satellites, etc.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

PFI projects (including concessions) are carried out in accordance with 
the PFI Act. Other PPPs are carried out without any specific legislative 
framework. However, as the PFI Act and related guidelines set out in 
detail the procurement and evaluation processes for determining a 
winning bidder, PPP projects other than PFI tend to adopt procurement 
or evaluation processes similar to those for PFI projects.

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

Each agency carries out its PPP projects separately. However, there is a 
department called the PFI Promotion Office within the Cabinet Office. 
This department does not tender individual projects but formulates 
bills or guidelines, supports authorities, provides information and gen-
erally works to ensure that there is an environment that encourages 
PPPs, in discussion with each of the relevant government agencies for 
the promotion of PFI projects (including concessions).

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

In addition to the national government, prefecture-level govern-
ments (including waterworks bureaus and prefectural police) and city-
level governments (including municipal schools and waste disposal 
organisations), incorporated administrative agencies, incorporated 
educational institutions, quasi-government bodies, etc, enter into 
PPPs.

6 How is the private party in a PPP remunerated in your 
jurisdiction?

The most common form of PPP projects in Japan is the ‘availability pay-
ments’ form, in which payment of compensation to the private party 
is conditional upon whether the private party has provided services, 
and it is irrelevant whether the facilities are used by users (known as 
‘service purchase type’). Stand-alone type projects, in which the private 
company only earns income from user fees, have not been popular in 
Japan until recently. However, the ‘concessions’ system was recently 
introduced upon amendment of the PFI Act in 2011 and has been 
quickly increasing. Other forms of stand-alone type PPPs have also 
been on the rise recently.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

As described in question 6, in conventional PPP projects, the govern-
ment assumes the revenue risk or usage risk for projects where the 
government party pays compensation for services to the private party 
(known as ‘service purchase type’). However, in recent years, there 
have been more projects where the private party assumes these risks 
instead of the government under a stand-alone type project. There are 
also projects in which the private party earns project income together 
with subsidies from the government party (known as a ‘joint venture 
type’), in which case, these risks are shared by both the government 
and the private parties.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

The budget of national and local governments of Japan is determined 
by resolution every fiscal year. However, in most PPP projects, the gov-
ernment needs to pay costs that span two or more fiscal years. In such 
case, the government usually determines the budget for future pay-
ments by resolution of the legislative body at the stage of bidding for 
the PPP projects. However, even in such a case, the government cannot 
automatically make payments from such budget in the future but needs 
to pass a legislative body resolution approving the expenditure for the 
year in which it is actually made.

9 Is there any cap on the rate of return that may be earned by 
the private party in the PPP transaction?

There is no specific cap for PPP transactions in Japan. However, in 
general, it is perceived negatively for private parties to earn too much 
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from PPP projects. Therefore, the agreement between the private party 
and the government often includes a provision that requires the pri-
vate party to share a portion of revenue from the PPP project over a 
certain amount.

10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

There are no legislative restrictions. However, in practice, agreements 
between the government and private parties for most PPP projects 
require consent of the government for transfer of ownership interests. 
Many projects also are conditional on the representative company of 
the consortium continuing to maintain at least 50 per cent ownership 
until the end of the project.

Procurement process

11 What procedures normally apply to a PPP procurement? 
What evaluation criteria are used to award a PPP transaction?

Many projects use the type of bidding process that evaluates both price 
and other elements of a proposal or an open-type proposal process. In 
these schemes, a predetermined point system is used to evaluate bid-
ders based on the price they present for bidding (price points) and the 
proposals they submit for bidding (evaluation points), with the highest-
scoring bidder selected as the winning bidder. Proposals are commonly 
evaluated by a review committee that includes external experts.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in 
the procurement documentation during the procurement 
process, without altering such terms with respect to other 
proponents? How are such deviations assessed?

Projects with a large technical component often require a technical 
proposal. Where required, the procurement documentation will state 
that a technical proposal is required and how such proposals will be 
evaluated. Without such provisions, proposals cannot deviate from the 
scope specified in the procurement documentation. It is possible to use 
the public question and answer process to ask the government about 
proposals that deviate from the scope specified in the procurement 
documentation (that is, to what extent deviation from the procure-
ment documentation is allowable). Further, in some projects, the 
procurement process affords bidders the opportunity for discussion in 
a competitive dialogue.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

As a result of the amendments to the PFI Act in 2011, unsolicited pro-
posals from private companies are now accepted for PFI projects. If a 
private party submits an unsolicited proposal in accordance with the 
procedures set out in the PFI Act, the government party is obliged to 
consider the proposal and to notify the private party of the outcome. 
The method of evaluation is left to the discretion of each government 
party but guidelines prepared by the Cabinet Office stipulate that 
evaluation should take into consideration the necessity and feasibility 
of the proposed transaction, whether it is appropriate to implement it 
using PFI and the financial impact of the proposed transaction.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

There are no statutory provisions regarding such stipends, and they are 
not generally paid in practice. However, there have been PFI projects 
in which a stipend was paid to unsuccessful shortlisted proponents 
(including, for example, a PFI project for improvement of municipal 
primary and secondary school facilities in the city of Yokkaichi, in 
which bidders shortlisted for the first screening that were unsuccessful 
in the second screening were awarded a ¥2 million proposal stipend).

15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does not, 
are there any mechanisms during the procurement process to 
ensure that the applicable PPP transaction, once awarded, is 
financeable?

Generally, the government party requires bidders to explain the source 
of funds and bidder financial stability for the project as part of their 
proposals in the procurement process. Bidders will commonly submit 
a project finance term sheet or a ‘commitment letter’ from their bank 
as an attachment to the proposal submitted to the government party.

16 May the government ask its counsel to provide a legal opinion 
on the enforceability of the PPP agreement? May it provide 
representations as to the enforceability of the PPP agreement?

Normally, the government does not ask its counsel to provide a legal 
opinion on the general enforceability of the PPP agreement, but it does 
ask for a legal opinion on individual points at issue when implement-
ing projects. There are cases where the government is asked to provide 
representations on the enforceability of the PPP agreement, but that 
depends on each case. The government often makes representations 
on the enforceability of the PPP agreement in complicated, large-scale 
projects such as hospitals, etc.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

The WTO Agreement on Government Procurement applies to projects 
ordered by the national government or ordinance-designated cities; 
foreign entities cannot be restricted from participating in PPP projects.

In any other projects, while there are usually no such explicit con-
trols on foreign entity participation, participation is often restricted to 
bidders with experience of handling similar projects of a similar size 
in Japan or (especially in the case of local government) in the relevant 
region, which effectively prevents foreign entities from participating in 
such projects.

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate 
the choice of governing law?

Neither national nor local law mandates any particular form of con-
tract for design and construction activities, although the PFI Promotion 
Office provides standard terms.

Parties to contracts in Japan are free to choose the governing law of 
their agreement.

However, the national government and local governments in Japan 
designate Japanese law as the governing law in all projects, and project 
companies accept this as a matter of course.

19 Does local law impose liability for design defects and, if so, on 
what terms?

The legal nature of a design contract is disputed, with some arguing it is 
a contract for work and some saying it is a quasi-mandate (or otherwise) 
under Japanese law. The two are different in that if a design contract is 
considered to be a contract for work, instead of a liability for non-per-
formance of obligations, defect liability will apply with terms covering 
liability without negligence and an exclusion period, while if it is con-
sidered to be a quasi-mandate, then instead of defect liability, if there 
are defects in the design, liability for non-performance of obligations 
will apply (without the terms of liability for negligence and period of 
exclusion). Whether a design contract is a contract for work or a quasi-
mandate will depend on the specific agreements among the parties, but 
there appear to be more cases of design contracts being interpreted as 
quasi-mandates.

20 Does local law require the inclusion of specific warranties? 
Are there implied warranties in cases where the relevant 
contract is silent? Does local law mandate or regulate the 
duration of warranties?

Where necessary, PPP agreements will contain defect liability provi-
sions with regard to the facilities being provided in the project. The PPP 
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agreement will usually also contain detailed provisions on the terms 
of the defect liability and the liability period. For national projects, 
it is required by law to expressly include defect liability provisions in 
the contract under the Cabinet Order on Budgets, the Settlement of 
Accounts and Accounting.

If a PPP agreement itself does not contain any provision regarding 
defect liability, then the rules of the Civil Code and the Housing Quality 
Assurance Act apply.

Under the Civil Code, the duration of a contractor’s defect liability 
is one year from the delivery of the subject matter, and if the subject 
matter is a structure on land, the contractor is liable for defects in struc-
ture or ground for five years in the case of an ordinary structure or 10 
years for any structures made of stone, earth, bricks, concrete and steel 
and other similar structures. However, it is also provided that the dura-
tion of the contractor’s defect liability may be extended by contract to 
10 years under the Civil Code.

In the case of contracts to construct new homes, a special excep-
tion to article 638 exists that extends the duration of defect liability for 
important parts of the house in terms of structural integrity to 10 years 
across the board under the Housing Quality Assurance Act.

It is provided in such provision that in general, if the subject matter 
delivered by the project company contains any defects, the manager, 
etc, may demand that the project company repair such defects in the 
subject matter within a certain period of time or claim damages from 
the project company instead of or in addition to repairs.

In Japan, there are cases where the PPP agreement will contain a 
provision obliging the project company to procure from the construc-
tion company a guarantee stating that it will perform the defect liability 
and submit this guarantee to the government party.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

The parties may freely agree on liquidated damages for delays in the 
construction period. However, these may be unenforceable if the 
amount is found to be against the public order and morals.

It is common for the agreed liquidated damages (penalty) amount 
to be set to equal to the construction costs (or construction costs of the 
unfinished portion) multiplied by the rate set forth in article 8 of the Act 
on Prevention of Delay in Payment under Government Contracts, etc 
(2.8 per cent per annum as of July 2016) prorated by the number of days 
of the delay: that is from the scheduled delivery date (or the scheduled 
commencement date of operation) to the date of actual delivery (or the 
commencement date of operation).

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

The law in Japan does not restrict a contractor’s ability to limit or dis-
claim liability for indirect or consequential damages.

23 May a contractor suspend performance for non-payment?
Usually, a contractor may not suspend performance for non-payment. 
The Civil Code stipulates that delivery of the subject matter and the 
payment of remuneration shall be performed simultaneously.

In many cases, a PPP agreement will contain a provision stipulating 
that facilities improvement costs shall be paid after the delivery of the 
subject matter, and that completion and delivery of the facilities shall 
be performed first.

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ clauses?
The prime contractor must in some cases pay its contractors, whether 
or not it has received payment from the ordering party, and must do so 
within 60 days of the provision of services in the case of design service 
under the Act against Delay in Payment of Subcontract Proceeds, Etc 
to Subcontractors or within 50 days of the proposed delivery of the sub-
ject matter in the case of building construction under the Construction 
Industry Act.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

Generally, such clauses are not enforceable under Japanese law.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

Generally, the PPP agreement will contain a provision stipulating that if 
the government party needs to change the scope of work, it shall notify 
the private party giving its reason for the change and discuss the change 
of scope, but if an agreement is not reached after such discussions, then 
the government party may change the scope of work by notifying the 
private party thereof. In this case, the private party’s increased costs or 
damages are usually also borne by the government party, and contract 
terms such as project schedule are also revisited.

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

The law in Japan does not entitle either party to have a PPP agreement 
‘rebalanced’ or set aside.

Normally, in the case of an unforeseen event not attributable to 
either party occurs, it is resolved upon discussion between the parties 
or by applying a force majeure or change of law clause.

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

The method of creating a mortgage over concession rights is provided 
in the PFI Act.

Other than the above, general laws such as the Civil Code apply to 
the creation of security interests over facilities or special purpose com-
pany shares, etc.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

The PFI Act requires that PFI agreements executed by local govern-
ments that meet certain criteria require a resolution by local government 
council in advance. Furthermore, the Act on Prevention of Delay in 
Payment under Government Contracts, Etc, requires that government 
contracts (including PFI agreements) contain provisions for the confir-
mation of completion or timing of inspection of the performance that is 
the purpose of such contract, the timing of payment of compensation, 
default interest, penalties and any other charges in the case of delayed 
performance or non-performance of obligations by either party and the 
method of resolving any disputes relating to such contract.

In addition to the above, the important laws and regulations that 
apply to PFI agreements that are quoted in the ‘Guideline for Contract’ 
issued by the Cabinet Office include:
• the Local Autonomy Act (Act No. 67 of 1947);
• the Act concerning State Liability for Compensation (Act No. 125 

of 1947);
• the Act on Access to Information Held by Administrative Organs 

(Act No. 256 of 1949);
• the Public Accounts Act (Act No. 35 of 1947);
• the Act for Promoting Proper Tendering and Contracting for Public 

Works (Act No. 127 of 2000);
• the Act on Guaranty Service Related to Advance Payment of Public 

Works (Act No. 184 of 1952);
• the National Property Act (Act No. 73 of 1948);
• the Act on Management, etc of Claims Held by State (Act N0. 114 of 

1956);
• the Building Standards Act (Act No. 201 of 1950);
• the Housing Quality Assurance Act (Act No. 81 of 1999);
• the Civil Code (Act No. 89 of 1896);
• the Companies Act (Act No. 86 of 2005);
• the Construction Industry Act (Act No. 100 of 1949); and
• the Licensed Architect Act (Act No. 202 of 1950).

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

Private parties’ obligations during the operating period are rarely set 
forth in the PPP agreement in detail. However, these obligations are 
usually detailed in service level specifications announced as part of 
the procurement documentation. The PPP agreement will usually 
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incorporate service level specifications as a part of the PPP agreement, 
so effectively the private parties are required to comply with the obliga-
tions detailed in the service level specifications.

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure to 
operate and maintain the facility as agreed?

In most cases, the government party is given the right to reduce the 
compensation payable to the private party or to make a damages claim if 
the private party fails to perform its performance obligations. However, 
the particular terms and amounts are usually determined separately for 
each project. There is often also a provision stipulating that the private 
party is obliged to pay default interest at the same rate as the default 
interest rate applicable to the government party, as determined by leg-
islation, in cases where the private party delays performance of a pay-
ment obligation.

32 Are there any legal or customary requirements that facilities 
be refurbished before they are handed back to the government 
party at the end of the term?

There are no such legal or customary requirements. However, it is 
often set forth in the PPP agreement that the private party must deliver 
the facilities in a state in which they can be operated for several years 
and that the private party must cooperate with the government party 
in order to ensure a smooth transition to operation by the government 
party after handover.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

Risks associated with delays in contract closing are customarily allo-
cated between the public and private parties depending on the cause 
of the delay except where risk allocation is expressly stated in the 
procurement documentation. In other words, the government party 
would normally assume risks associated with delays to contract closing 
caused by the government party, and vice versa for delays caused by the 
private party.

The risk of failure to secure the funds necessary for the project is 
customarily borne by the private party, but if the private party is obliged 
to make efforts to obtain financing (subsidies etc) for selected projects, 
then the PPP agreement may also obligate the government party to 
make efforts to cooperate with the private party in doing so.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

The risk of delay in obtaining necessary permits for the private party to 
carry out the project is customarily allocated to the private party, but 
the PPP agreement generally also stipulates that if requested by the 
private party, the government party must cooperate with the private 
party in obtaining permits as necessary, including provision of neces-
sary documents.

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

Force majeure and geotechnical, environmental and weather risks are 
allocated to the government party as a rule, but they are commonly allo-
cated to the private party up to a certain percentage (often 1 per cent 
of the amount of compensation for the private party). The definition of 
force majeure is left to agreement among the parties.

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

Risk for acts of third parties is normally allocated to either the public 
or private party depending on whether such third party is under the 
control of the public or the private party. For risk allocation in the case 
where a third-party act is considered to be a force majeure event, see 
question 35.

37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

Allocation of risk of changes to legislation
For any increase in costs because of changes to legislation, the parties 
customarily identify legislation that is directly related to the selected 
projects and generally allocate to the government party any increase in 
costs caused by changes to such legislation with the private party bear-
ing cost increases because of changes to the other legislation that affect 
private companies generally.

Allocation of risk of changes to taxation
In the case of cost increases because of changes in the consumption tax 
rate, which is payable separately from the compensation amount, this 
is customarily borne by the government party. There may also be cases 
where the government party bears cost increases because of taxation 
changes applicable to ownership of properties or because of the intro-
duction of new taxes. Cost increases because of changes in taxation 
applicable to the private party’s profits, such as changes in the corpora-
tion tax rate are customarily borne by the private party.

Allocation of inflation and interest rate risk
The PPP agreement will often provide a benchmark price level or inter-
est rate level for the parties, and stipulate that the parties may instigate 
a review if the change exceeds a certain level.

It is customary for the private party to raise funds at a fixed interest 
rate under an interest rate swap agreement and at present, the interest 
rate swap market mostly consists of transactions with terms of 15 years 
or less. For this reason, in the case of projects with longer loan terms, 
it is customary to incorporate a mechanism for adjusting the compen-
sation amount to reflect future changes in interest rates (such as by 
revising compensation after the passage of 10 years based on the fixed 
interest rate for the remaining term, or revising compensation every 
five years for the following five years).

38 What events entitle the private party to extensions of time to 
perform its obligations?

As a rule, the private party is not entitled to propose extensions to the 
project period.

However, if it is necessary to extend the construction period 
because of force majeure or changes to legislation, the private party 
may make a request to the government party, and after discussion 
with the government party, a decision may be reached to extend the 
construction period. If no agreement is reached after such discussion, 
the government party can usually determine a reasonable construc-
tion period unilaterally and the private party must comply. In this way, 
even in the case of changes to design or delays in the commencement 
of construction because of force majeure, changes to legislation or a 
cause attributable to the government party, extension of the construc-
tion period is not necessarily guaranteed.

39 What events entitle the private party to additional 
compensation?

As a rule, the private party is entitled to receive compensation for 
increased costs in the case that the increase is caused by the govern-
ment party. In the case of an increase in costs because of force majeure 
or changes to legislation, subject to the risk allocation described in 
questions 35 and 37, the private party is generally entitled to receive 
compensation for its increased costs.

40 How is compensation calculated and paid?
Compensation is calculated based on the total cost of the project pro-
posed by the private party in the procurement process (construction 
costs, maintenance, management and operation costs, fundrais-
ing costs and profits of the private party). The timing and number of 
compensation payments vary but are generally handled by dividing 
the costs into construction costs and maintenance, management and 
operation costs.
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41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

Insurance is not legally mandated. However, in practice, the private 
party is commonly required under the procurement documentation to 
obtain, at its responsibility and calculation, three types of insurance. 
These are, namely:
• construction insurance (covering damage to the facilities arising 

during construction);
• third-party liability insurance (covering bodily injury or property 

damage incurred by third parties as a result of performance of con-
struction or defects in the use or management of the facilities); and

• performance guarantee insurance (covering penalties payable by 
the private party to the government party as a result of cancellation 
of the PPP agreement because of the private party’s non-perfor-
mance of its obligations).

In addition, in the case of build-operate-transfer projects where the 
facilities are transferred to the government party after completion of 
the project, it is customary to require the private party to obtain insur-
ance relating to preservation of the facilities, such as fire insurance, etc, 
and other insurance may be obtained at the discretion of the private 
party as necessary.

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

The PPP agreement will often stipulate that if as a result of monitoring 
the private party’s performance of its obligations, it does not meet the 
required service level specifications and it is found to not be in compli-
ance with the PPP agreement, then the government party may request 
improvement from the private party in accordance with processes 
prescribed in the PPP agreement. If the private party fails to make the 
requisite improvements, then the government party can usually esca-
late the matter by suspending payments or reducing the amount of 
compensation, claiming damages, then instigating a change of service 
provider, and ultimately terminating the PPP agreement.

43 On what grounds may the PPP agreement be terminated?
A PPP agreement is generally a long-term agreement that does not ter-
minate until the end of a specified contract term. However, even during 
the contract term, the PPP agreement may be terminated in cases where 
the relationship of trust between the parties is lost and it becomes dif-
ficult to continue the contractual relationship, or where it becomes 
impossible to carry out the project. Various termination events can be 
included, but the following events are some common terms:
• agreed events enabling the government party to terminate because 

of the private party:
• lengthy delay in the commencement of design or construction;
• lengthy delay in the completion and delivery of facilities;
• non-performance of obligations relating to maintenance, man-

agement and operation services; and
• the official commencement of insolvency proceedings with 

respect to the private party;

• agreed events enabling the private party to terminate because of 
the government party:
• non-payment of compensation; and
• a material breach of contract by the government party remain-

ing unremedied and causing difficulty for the private party to 
carry out the project; and

• all or part of the obligations of the private party under the PPP 
agreement becoming impossible to be performed because of force 
majeure or changes to legislation.

44 Is there a possibility of termination for convenience?
It is customary to provide a provision allowing the government party 
the discretion to terminate the PPP agreement upon prior notice to the 
private party at least a certain period of time in advance if it becomes 
no longer necessary to carry out the project or it becomes necessary to 
repurpose the facilities because of changes in policy of the government 
party or changes in demand from citizens. However, allowing the gov-
ernment party to retain the right to terminate at its convenience is an 
unforeseeable risk for the private party, so it is necessary to carefully 
consider the scope and amount of damages that the private party can 
claim if the government party decides to exercise this right.

On the other hand, the private party is not customarily given the 
right to terminate at its convenience.

45 If the PPP agreement is terminated, is compensation 
available?

The situation regarding compensation varies, but in general, if a PPP 
agreement is terminated, the party that incurred damage because of 
the termination may claim damages depending on whether it was the 
party that caused the termination. In particular, in the case of termi-
nation because of the private party, the Public Accounts Act and the 
Cabinet Order on Budgets, the Settlement of Accounts and Accounting 
(in the case of the national government) and the Local Autonomy 
Act (in the case of local government) require that the PPP agreement 
contains provisions regarding damages for the private party’s non-
performance of obligations. As a result, it is customary to provide in 
the PPP agreement that the private party must pay a certain amount in 
penalties to the government party.

Financing

46 Does the government provide debt financing or guarantees 
for PPP projects? On what terms? Which agencies are 
responsible?

National and local governments are basically prohibited from provid-
ing guarantees to private entities; nor do they provide debt finance. 
However, in PPP projects, government parties sometimes effectively 
provide financial support to private parties, by leasing public land to 
the private parties at a low price, for example. This depends on the spe-
cifics of the project. The government party will announce the amount 
of support (if any) in the PPP procurement documentation in advance.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

There are cases where the lender directly executes an agreement with 
the government party. Generally, the following rights of the lender or 
the government party are agreed upon:
• the government party allows the lender to create a security interest 

over the private party’s assets or shares;
• the lender notifies the government party of the occurrence of an 

acceleration event under the loan agreement, in which case, the 
lender and the government party discuss handling;

• where the government party has the right of termination under the 
PPP agreement, the government party notifies the lender before 
exercising the same, and if it does, the lender and the government 
party discuss handling; and

• where the lender steps in using its security interest, the govern-
ment party may discuss the matter with the private party.

Update and trends

The Act for a Partial Amendment to the Act on Promotion of Private 
Finance Initiative was enacted in June 2018, which takes measures 
for the promotion of provision of public facilities through the 
utilisation of private finance, management abilities and technical 
capabilities such as the following:
• enhancing supporting functions of the national government 

to an administrator of a public facility and private 
business operators;

• special provisions of the Local Autonomy Act for cases 
where an operator of a public facility is also a designated 
administrator; and

• exemption of compensation for early redemption of local 
government bonds lent to local governments in relation to the 
water works business.
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48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

When a project is financed using project finance, a mechanism usually 
exists for the lender to step in to the PPP project. The lender executes 
an agreement giving it an option to assume the private party’s contrac-
tual position, or to cause a third party designated by it to succeed to 
the private party’s contractual position under the PPP agreement for 
the purpose of securing its loan receivables. In this way, lenders can 
sometimes step in to take over a PPP project using the right under the 
above-mentioned agreement when the loan is accelerated.

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions 
as the project company?

Lenders are not afforded special cure rights. However, when the gov-
ernment party can exercise the right of termination under the PPP 
agreement as described above, the lender may hold discussions with 
the government party for a certain period of time under a direct agree-
ment. If handling is agreed during this period, the lender may avoid 
termination and step in or have a new operator assume the project 
company’s position.

50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

Gains from refinancing do not need to be shared with government 
parties. There are no restrictions on refinancing. However, the 
project company is required to cause the new lender to assume the pre-
vious lender’s contractual position under a direct agreement with the 
government agency, or to enter into a new direct agreement with the 
government agency.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
Generally, all agreements that the private party is required to execute 
with the government party in the procurement documentation (includ-
ing project agreement, operating service agreement and construction 
agreement) must be governed by local law. It is generally stipulated in 
the procurement documentation that these agreements are to be gov-
erned by the laws of Japan. On the other hand, agreements between 
private parties not required to be disclosed in the procurement process 
may be governed by the laws of other jurisdictions unless otherwise 
required in the procurement documentation.

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

Under local law, the government party has no right to enjoy civil 
immunities in PPP transactions. In the case of wilful misconduct or 
negligence on the part of any individual public official in the perfor-
mance of his or her duties, the individual would not be liable to the 
private party but the government party would.

53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

The draft agreements that are disclosed in the procurement documen-
tation as those that the government and the private party are required 
to execute (including the project agreement, operating service agree-
ment and construction agreement) will generally stipulate that any 
dispute between the national or local government and the private party 
shall be submitted to the exclusive jurisdiction of the relevant district 
court. Arbitration is not generally used. It is often provided in construc-
tion agreements that disputes are to be submitted to arbitration by the 
Central Construction Work Disputes Committee, but this committee 
is a special agency established solely for construction work disputes 
under the laws of Japan and is different in nature from general arbitra-
tion as understood in international agreements.

54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

In short, there are no such legal requirements. However, the above-
mentioned draft agreements disclosed in the procurement process 
often stipulate that disputes among the parties are to be resolved upon 
discussion in good faith. This good-faith discussion clause is not a legal 
requirement before seeking lawsuit or arbitration but doing so is the 
socially accepted process. Further, construction agreements often stip-
ulate that mediation should be conducted through a mediator selected 
by the parties or Central Construction Work Disputes Committee prior 
to arbitration by the above-mentioned Committee.

55 Is there a special mechanism to deal with technical disputes?
Disputes in relation to construction agreements are often subject 
to arbitration awards rendered by the Central Construction Work 
Disputes Committee. There is no other special mechanism to resolve 
technical disputes. However, appeals relating to patent rights, util-
ity model rights, layout-design exploitation rights for semiconductor 
integrated circuits and the right of the author of computer programs 
are subject to the exclusive jurisdiction of the intellectual property 
high court.
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General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

The concept of PPP developed gradually in Nigeria and became preva-
lent towards the end of the 1990s. This has been linked to the end of 
military rule and the incoming civilian government’s need to make 
substantial investments to close the infrastructure gap owing to years 
of neglect. From 1999, the private sector started engaging in a more 
systematic manner with the government. Some examples of this are 
the MMA2 Airport and Apapa Ports concessions. This is also attrib-
uted to the Public Enterprises (Privatisation and Commercialisation) 
Act, which was also passed in 1999. The Act establishes the National 
Council on Privatisation and the Bureau of Public Enterprises (BPE) as 
the supervisory and implementing agencies respectively for privatisa-
tion and commercialisation transactions. A broad look at privatisation 
shows that it involves all forms of PPP because measures are adopted 
for the transfer of certain economic activities from the public sector to 
the private sector. However, the Privatisation and Commercialisation 
Act only applies to the full or partial privatisation and commercialisa-
tion of the list of public enterprises set out in it and not to any PPP trans-
action that is primarily ‘greenfield’.

The Infrastructure Concession Regulatory Commission Act 
(ICRCA) was enacted in 2005 and the Infrastructure Concession 
Regulatory Commission (ICRC) was established in 2008 as the agency 
charged with supporting the federal government’s drive towards the 
PPP model to fund much-needed infrastructural projects, including 
those that are greenfield.

There is no statutory definition for PPPs in Nigeria. However, the 
explanatory memorandum to the ICRCA states that the act provides 
for the participation of the private sector in financing the construc-
tion, development, operation, or maintenance of infrastructure or 
development projects of the federal government through concession or 
contractual arrangements.

Common types of PPP transactions in Nigeria are service con-
tracts, management contracts, concessions and leases.

The build-operate-transfer variations are also commonly used in 
Nigeria, including design-build-finance-transfer, build-operate-own, 
and design-build-finance-operate models.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

The federal government’s PPP programme embraces the creation of 
new infrastructure, and the expansion as well as the refurbishment of 
existing assets. Therefore, any category of public infrastructure that 
may benefit from a PPP can be subject to one. Some of these categories 
are, among others:
• power generation plants and transmission or distribution networks;
• roads and bridges;
• seaports;
• airports;
• railways;
• inland container depots and logistics hubs;
• gas and petroleum infrastructure, such as storage depots and distri-

bution pipelines, etc;

• water supply, treatment and distribution systems;
• solid waste management;
• educational facilities;
• urban transport systems;
• housing; and
• healthcare facilities.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

There is a legislative framework for PPPs in Nigeria. The ICRCA is the 
primary legislation governing PPPs in Nigeria. The ICRCA provides 
the legislative basis for the procedures set out in the National Policy for 
PPP.

Other relevant legislation that governs PPPs include the Privatisation 
and Commercialisation Act 1999, which provides the legal framework 
for Nigeria’s privatisation and commercialisation programme; the 
Public Procurement Act 2007, which established the Bureau of Public 
Procurement (BPP) as the regulatory authority responsible for moni-
toring and oversight of public procurement, harmonising the existing 
government policies and practices by regulating, setting standards, and 
developing the legal framework and professional capacity for public 
procurement in Nigeria. The BPP issued regulations in 2007 known as 
the Public Procurement (Goods and Works) Regulations 2007, which 
set out procedures for public procurement generally, and have a provi-
sion for certain types of public procurement that are typically found in 
PPP arrangements (such as build-operate-own, build-operate-transfer, 
build-own-operate-transfer, etc). Although these Regulations suggest 
an overlap between the roles of the ICRC and BPP in the PPP procure-
ment process, in practice BPP has remained neutral from the PPP pro-
curement process (except for the procurement of transaction advisers 
by Ministries, Departments and Agencies (MDAs), which is carried out 
within the framework of the PPA), and it refers any PPP proposals it 
receives from MDAs to the ICRC. The Fiscal Responsibility Act 2007, 
which provides rules to ensure the accountability, transparency and 
prudence of government in the preparation of budgets and expenditure 
frameworks; and the Debt Management Office Act 2003, which gov-
erns all federal government loans, borrowings, guarantees and other 
long-term contingent liabilities.

Some state governments have also enacted their own PPP legisla-
tion. Examples include the Lagos State Public Private Partnership Law 
2011 and the Rivers State Public-Private Participation in Infrastructure 
Development Law 2009.

There are also sector-specific laws and agencies that regulate dif-
ferent services. Examples of these include:
• the Electric Power Sector Reforms Act 2005, which provides the 

statutory framework for participation of private companies in elec-
tricity generation, transmission and distribution, and establishes 
the Nigerian Electricity Regulatory Commission, to regulate activi-
ties in the electricity sector;

• the Federal Highways Act Cap F13 LFN 2004, which empowers the 
Minister of Transport to construct federal highways as well as oper-
ate toll gates and collect tolls on the federal highways; and

• the Utilities Charges Commission Act 1992, which regulates tariffs 
charged by public utilities in Nigeria.
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4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

The ICRCA permits any federal government ministry, agency, corpo-
ration or body involved in infrastructure development and financing 
to enter into contracts with private sector proponents for the develop-
ment, financing and operation of infrastructure. The ICRC provides the 
regulatory and institutional framework for MDAs to, in effect, partner 
with the private sector for infrastructure projects as provided for in the 
ICRCA. However, only federal bodies undertaking federal projects fall 
under the scope of the ICRCA. State government bodies and state infra-
structure projects are not regulated by the ICRC.

The BPE is also responsible for implementing the full or partial pri-
vatisation and commercialisation of the list of public enterprises set out 
in the Privatisation and Commercialisation Act 1999.

In practice, the two regulatory agencies, the ICRC and BPE, collabo-
rate when assets mentioned in the Privatisation and Commercialisation 
Act are to be developed as PPPs. The process will usually involve the 
relevant MDA under the coordination of the ICRC and the proce-
dural advice of the BPE. The BPE has driven the privatisation process 
(wholly and partially) of many state-owned enterprises in Nigeria since 
its establishment in 1999, and it holds the public assets in trust for the 
Ministry of Finance until they are successfully sold or commercialised.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

PPPs can be procured at both national and state levels. However, the 
ICRCA does not apply to infrastructure projects undertaken by state 
governments where no federal asset or ministry is involved. States may 
develop their own frameworks for PPPs, and a number have made great 
progress in this regard. For example, Lagos state enacted its Public 
Partnership Law in 2011. Although each state is responsible for its own 
investment projects, its projects may be financed with the support of a 
guarantee by the federal government, considering the fact that various 
agencies of the World Bank work through the federal government (ie, 
provision of sub-sovereign guarantees to Nigerian states).

6 How is the private party in a PPP remunerated in your 
jurisdiction?

In Nigeria, remuneration of the private party in a PPP transaction 
depends on the terms of the contract. PPPs can be structured in such 
a manner that the private party is paid directly from user fees, which 
is the payment mechanism often used in PPP road projects such as toll 
roads. The private party may also be paid directly from the government 
authority either in the form of availability payments (the government 
pays when services above the specified quality standards are delivered 
by the private party), minimum revenue guarantees (where the govern-
ment compensates the private party if the actual revenues from the 
users fall short of the guaranteed amount) or subsidised payments.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

The underlying principle in Nigerian PPP transactions is that risks are 
allocated to the party best able to manage them. Revenue risks may be 
transferred to the private party when the costs of the service are being 
transferred to the end users. This has the benefit of acting as an incen-
tive for the private party to increase the quality of the service. The gov-
ernment may also choose to share the risk either by providing direct 
subsidies to costs or by providing guarantees. If revenue risk is not 
transferred, the task of collecting user charges and passing the revenues 
on to the authority may be given to the private-sector operator, provided 
there are robust audit arrangements in place to prevent fraud.

Risks related to macroeconomic instability (eg, inflation) and land 
acquisition are allocated to the government while the private party usu-
ally retains the risk of proper design and construction of the assets and 
the adequacy of financial returns to repay any loans. Inflation risks may 
be shared by indexing prices or passing them on to the end users where 
the sector has an independent regulator that has the power to set tariffs.

However, there are some risks that neither party can manage. These 
risks will usually be passed on to the government (eg, risks arising from 
force majeure). A mitigating option for these kinds of risks is a require-
ment that the private party take out insurance cover against them.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

Yes. The government’s payment obligations still need to be integrated 
into the government’s budgetary and financial strategy. However, 
the government will put in place measures through the Office of the 
Accountant General of the Federation (AGF) to ensure that funding 
for the government’s payment obligations are safeguarded to ensure 
prompt payment, subject to authorisation. If the financial standing of 
the government agency is not clear then special arrangements, like an 
escrow account, may be put in place.

9 Is there any cap on the rate of return that may be earned by the 
private party in the PPP transaction?

No. The rate of return of the private party is subject to the contractual 
agreement between the parties. Furthermore, section 7(1) of the ICRCA 
provides that a private party who enters into any contract for financing, 
construction, operation or maintenance may recover his or her invest-
ment subject to the provisions of the concession contract. However, the 
law goes further to mandate that the private party has the responsibility 
to undertake the appropriate insurance policy on the concession with an 
insurance company approved by the National Insurance Commission to 
undertake the maintenance and repairs of the infrastructure or facility 
for the duration of the contract.

10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

The transfer of interest in the project company may be restricted under 
the provisions of section 4(3) of the ICRCA. The section provides that if 
a bid is made for a project by a consortium, the consortium must prove 
that all its members are bound jointly and severally under the contract. 
Therefore, the withdrawal of any consortium member before or dur-
ing the implementation of the contract may be a ground for review or 
possible cancellation of the contract. This is based on the fact that PPP 
contracts are usually granted based on the skills and competence of the 
private party. A transfer of the private party’s interest may be a violation 
of the basis for the contract being awarded.

Procurement process

11 What procedures normally apply to a PPP procurement? What 
evaluation criteria are used to award a PPP transaction?

The procedure generally used for PPP procurement is the competitive 
bidding procedure. Section 24(1) of the Public Procurement Act 2007 
and section 4 of the Infrastructure Concession Regulatory Commission 
Act endorses competitive public bidding as the procurement proce-
dure of choice. Section 4(2) of the ICRCA goes further to state that the 
concession contract will be granted to the bidder who has satisfied the 
pre-qualification criteria and submits the most technically and econom-
ically comprehensive bid. Competitive bidding is a two-stage bidding 
process which includes:

Pre-qualification stage
• publication of the request for quotation document;
• submission of query by the perspective bidders;
• pre-bid meeting;
• authority response to queries;
• application submission due date;
• opening of technical proposal;
• technical capability evaluation and report; and
• acceptance of technical evaluation report by the procurement 

committee.

Bid stage
• sale of bid and request for quotation document to short-listed 

applicants;
• submission of query by the perspective applicants;
• pre-bid meeting;
• authority response to queries;
• bid submission due date;
• opening of bids;
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• letter of intent; and
• contract signing.

The evaluation criteria used to award a PPP transaction may either be 
on a least cost approach or on a quality cum cost-based selection.

The national PPP policy states that the procurement process is 
devised to allow bidders to maximise value for money in their bids, 
within constraints of transparency and fairness, rather than just achiev-
ing the lowest cost.

However, section 5 of the ICRCA waives the requirement of com-
petitive bidding if after advertisement only one contractor submits a bid 
or if only one contractor meets the pre-qualification requirements. Also, 
the Public Procurement Act 2007 permits exemption from competitive 
bidding when there is an urgent need for the goods, works or services 
because of unforeseeable circumstances or as a result of a catastrophic 
event. However, the procuring government authority is required to jus-
tify its decision.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in the 
procurement documentation during the procurement process, 
without altering such terms with respect to other proponents? 
How are such deviations assessed?

Yes. The government may consider proposals from the private party 
to deviate from the scope or technical characteristics of the PPP con-
tract. Most PPP contracts specify conditions in which modifications are 
allowed and what the adjustment process will be. Although the private 
party’s technical schedule is binding on it, the output specification of 
government takes precedence. Therefore, if either party becomes 
aware that the contractor’s design, method statements or specifications 
will not meet the output specifications, these will be changed at the con-
tractors’ cost until they comply with the output specifications. The pri-
vate party will have to submit a proposal to the government stating the 
details of the proposed change, the likely impact on service delivery and 
the PPP contract. The government will decide whether to accept the 
proposal. If the proposal is accepted, the government will decide how 
the payment regime will be modified in line with the proposed change.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

Yes. Government parties may consider unsolicited proposals for PPP 
transactions. The ICRC published its guidelines for implementing 
unsolicited proposals for PPPs in Nigeria. An unsolicited proposal is 
evaluated as follows:
• the unsolicited proposal is submitted to the relevant government 

authority for preliminary review. The authority checks to ensure that:
• the proposal is up to outline business case standard;
• the proposal serves the public interest;
• the proposal is viable;
• the proposed project can be classified as critical infrastruc-

ture; and
• the project proponent has the competence to implement 

the project;
• the proposal is then forwarded to the ICRC for review and the issu-

ance of ‘no objection’ (if approved). Proposals submitted to the 
ICRC attract a service fee, which is a percentage of the project value;

• technical and financial due diligence is conducted to ascertain the 
capacity of the proponent to implement the project if awarded;

• ministerial approval is awarded;
• the project proponent is issued with formal acknowledgement as 

project author;
• competitive bidding commences;
• if the project proponent is not successful at competitive bidding, it 

will be given a chance to submit a best and final offer, along with the 
preferred bidder; and

• the successful bidder is finally chosen, based on the most economi-
cally and financially viable submission.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

Not in all cases. The government authority may decide, in its discre-
tion, to reimburse the project proponent of an unsolicited proposal for 

its project development costs. However, this is purely at the discretion 
of the government authority.

15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does 
not, are there any mechanisms during the procurement 
process to ensure that the applicable PPP transaction, once 
awarded, is financeable?

The financial proposal is one of the bases for selecting the preferred 
bidder. The government carries out due diligence on the credibility 
of the preferred bidder’s proposed financing to be confident that the 
bidders can reach financial closure. In fact, the preferred bidder’s 
financial proposal is incorporated into the concession contract. One of 
the conditions precedent to the signing of the concession contract is 
the provision of performance security by the preferred bidder.

16 May the government ask its counsel to provide a legal 
opinion on the enforceability of the PPP agreement? May it 
provide representations as to the enforceability of the PPP 
agreement?

Yes. The government may ask its counsel to provide legal opinion 
on the enforceability of a PPP agreement because the government 
requires legal due process to be followed for any form of procurement 
and enforceability of PPP agreement involving the government.

The government may also provide representations as to the 
enforceability of the PPP agreement. This may take the form of a war-
ranty clause stating that its obligations under the PPP agreement are 
valid, binding and enforceable. The PPP agreement may also contain 
a clause of waiver of sovereign immunity whereby the government 
authority waives any right of immunity, which it or any of its assets may 
have in proceedings arising from the agreement.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

Foreign entities are allowed to participate in PPP projects. However, 
they must comply with the provisions of the Nigerian Investment 
Promotion Act and the Companies and Allied Matters Act, which 
require that foreign companies must incorporate local subsidiaries or 
branches to be eligible to do business in Nigeria. Foreign companies 
can exercise control over the project company as 100 per cent for-
eign ownership of a Nigerian business is permitted under the law. The 
exception to this is within the oil and gas sector, where the Nigerian 
Local Content Act 2010, which seeks to promote local participation in 
the industry, applies. In practice, foreign companies will often partner 
with local companies to provide the wide range of services required in 
a PPP project.

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate 
the choice of governing law?

No. The local law does not mandate any particular form of contract 
to govern design and construction activities. Parties to design and 
construction activities contracts in Nigeria usually negotiate their 
contracts on the basis of a draft prepared by their legal advisers. There 
are, however, common contract forms used for local construction pro-
jects, which include:
• the Standard Bidding and Contract Documents produced by the 

Bureau of Public Enterprises (for public procurement works);
• the Engineering Consultancy and Project Management Services 

Agreement, Charges and Conditions of Engagement, produced in 
conjunction with the Association of Consulting Engineers Nigeria, 
the Council for the Regulation of Engineering in Nigeria and the 
Nigerian Society of Engineers;

• standard forms of contracts prepared by the Joint Contract 
Tribunal (JCT); and

• Federal Ministry of Works contracts (a variant of JCT), etc.
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19 Does local law impose liability for design defects and, if so, on 
what terms?

The law does not impose liability for design defects, although the defect 
liability period is usually a 12-month period after practical completion 
and handover of the project. The contractor may be called upon where 
there is receipt of schedule of defects to remedy such defects and ensure 
the work is suitable for the purpose for which it was commissioned.

20 Does local law require the inclusion of specific warranties? Are 
there implied warranties in cases where the relevant contract 
is silent? Does local law mandate or regulate the duration of 
warranties?

Although the contract may contain warranties, there is no law requiring 
the inclusion of any specific warranty. The only warranties that may be 
implied in a construction context are those that may be implied from 
the sale of goods with regard to purchase orders to material suppliers.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

Liquidated damages for delay in construction caused solely by the 
contractor or its suppliers are enforceable in Nigeria. However, the 
sum stated as liquidated damages in the clause must be a genuine pre-
estimate of the loss to be enforceable. If the sum is out of proportion to 
the actual loss, then the clause will be regarded as a penalty clause and 
unenforceable.

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

Although a contractor can limit its liability through the insertion of 
exclusion clauses and limiting terms in the agreement, the contractor 
cannot limit or exclude its liability from either damage caused by gross 
negligence, failure to adhere to a required standard of care or a funda-
mental breach.

23 May a contractor suspend performance for non-payment?
Yes. A contractor may suspend performance for non-payment.

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ clauses?
Local law allows the inclusion of ‘pay if paid’ or ‘paid when paid’ clauses 
in contracts.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

Yes. If an equivalent project relief clause is included in the contract it 
will be enforceable under local law.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

No. Section 11 of the ICRCA prevents the arbitrary change, suspension 
or cancellation of a PPP agreement. If the government party wants to 
make any change in the project deliverables, it must submit this request 
to the PPP contractor. The proposal shall describe the nature of the 
variation and require the contractor to provide an assessment of the 
financial, technical and time implications of the change. Any proposed 
change should be reasonable and in proportion to the scope of the origi-
nal requirement. The government party will need to provide compensa-
tion or adjust payment to the contractor if additional costs result from 
the change. However, these costs may be passed on to the end users 
through a tariff adjustment, if appropriate.

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

No. However, the national policy on PPP, an ICRCA document, sets 
forth provisions on ‘project risk and PPP with the federal government’ 
and further recommends the inclusion of a force majeure clause in a 
PPP agreement. The force majeure clause applies to suspend the obli-
gations of the parties to the extent that they cannot be performed, 
while requiring the parties to cooperate to mitigate the effect of the 

intervening event. If the event continues for a prolonged period, this 
will give rise to a right to terminate the PPP agreement.

However, if the parties have not included any express terms in their 
PPP contract, the general doctrine of frustration may allow them to set 
aside a contract if some unforeseen event makes it impossible to per-
form that contract.

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

There are no specific laws. The rights accrued for construction work 
performed in connection with a PPP agreement are dependent on the 
provisions of the PPP agreement. The construction contractors can also 
seek remedy under the general rules governing contractual transactions 
in Nigeria.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

It is often recommended that the PPP agreement addresses caps on 
liability for the contractor, environmental liability insurance, political 
risk and environmental risks.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

Both positions are possible under PPP in Nigeria. The duties of every 
party to a PPP agreement will typically be expressly set out in the 
agreement. Also, the national policy on PPP provides for both public-
sector and private-sector performance in a PPP agreement. The private 
parties’ obligations will either be to an output-based or performance-
based specification.

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure to 
operate and maintain the facility as agreed?

Yes. Liquidated damages are payable. The PPP agreement may include 
a clause on substantial liquidated damages to ensure services are deliv-
ered on time and to specifications. Failure to comply will trigger a com-
pensation payment to the government authority in the form of damages.

The government authority can deduct from availability payments 
for failure of the private party to operate and maintain the facility. The 
right of the government party to make these deductions is stated in the 
national PPP policy. The payment mechanism agreed upon in the con-
tract will define what payment adjustments will be made following a 
failure to meet the output specification. The contract will usually define 
a mechanism for dealing with persistent failures in performance. For 
example, the government may specify a number of penalty points that 
will be awarded on each failure. Accumulation of a certain number of 
points may result in no payment. However, the contract may allow the 
contractor a reasonable time period to remedy the service failure before 
the reduction of payments.

The regime for underperformance is contained in section 37 of the 
Public Procurement Act 2007, which makes provision for interest on 
delayed payments for more than 60 days from the date of the submis-
sion of the invoice. Such a delayed payment and all delayed payments 
shall attract interest at the rate specified in the contract document. All 
contracts shall include terms, specifying the interest for late payment of 
more than 60 days.

32 Are there any legal or customary requirements that facilities 
be refurbished before they are handed back to the government 
party at the end of the term?

Yes. However, they are more customary requirements. At the state 
level, there is the Lagos state PPP manual, which issues guidelines and 
recommendations on maintenance of facilities before they are handed 
back to the government party at the end of the contract term.

The Lagos state PPP manual recommends that the concession 
agreement should clearly specify the standard required of the assets on 
the handover date, lay out a process for monitoring the asset standards 
over a period leading up to the contract end date and set financial penal-
ties for failure to meet the required standards.
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Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

The private party bears the risk of delays in commercial or financial clos-
ing. As the preferred bidder, they will incur significant bid costs at this 
stage and it can be difficult for the government authority to maintain the 
project timetable during this phase because much of the drafting of the 
necessary documentation is for the bidder and its advisers.

The government will normally retain some risks of delay between 
the submission of best and final offers and financial close. These risks 
are usually limited to changes in the cost of finance (particularly inter-
est rates) within the markets generally. In the case of projects financed 
in whole or in part by the bond market, the public sector will take some 
risk in the final pricing of the bond. Inflation risk during the term of the 
contract is normally shared between the public and the private party 
through an indexation formula as projects financed through bank lend-
ing, contract and financial close may occur at the same time.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

The National Policy on Public Private Partnerships provides that the 
public party will be required to provide access to the project site as well 
as planning consents. However, the private party usually assumes the 
risk of delay in obtaining permits associated with design, construction, 
maintenance and operation of the project.

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

As a general rule, force majeure operates on the ‘no-fault principle’. 
However, PPP agreements have redefined force majeure and allocated 
compensation based on the role the public party had to play in the event.

A public party may bear some of the risk for non-political force 
majeure. Non-political force majeure events include:
• acts of God: weather conditions, lightning, earthquake, cyclone, 

flood, volcanic eruption, fire or landslide;
• strikes or boycotts; and
• any judgment or order of any court of competent jurisdiction or 

statutory authority in Nigeria made against the concessionaire.

For indirect political force majeure events, the allocation of the risks 
involved is split between the public party and private party. Indirect 
political force majeure events include:
• an act of war (whether declared or undeclared), invasion, armed 

conflict or act of a foreign enemy, blockade, embargo, riot, insur-
rection, terrorist or military action, civil commotion or politically 
motivated sabotage; and

• industry-wide, state-wide or nationwide strikes, public agitation or 
industrial action that prevents collection of fees by the concession-
aire for a period exceeding 30 consecutive days.

For political force majeure events, the allocation of the risks involved 
is allocated to the public party on full indemnity basis. Political force 
majeure events include:
• change in law;
• expropriation or compulsory acquisition by any governmental 

agency of any assets or rights of the concessionaire or a contractor; 
or

• unlawful or unauthorised revocation of, or refusal to renew or grant 
without valid cause, any consent or approval required by the con-
cessionaire or any of the contractors to perform their respective 
obligations.

Geotechnical, environmental and weather risks are also regarded as 
force majeure and the allocation of risks emanating from them result 
from external events outside the parties’ control. Therefore, such risks 
will usually be allocated to the party best suited to manage it, as negoti-
ated in the contract terms.

Force majeure is usually treated as a general concept but specific 
enumerated events like the weather, terrorism, environmental factors, 

among other examples, are usually listed as non-exhaustive instances 
(see question 27). However, this is subject to the negotiation of the par-
ties and the wording used in the drafting of the force majeure clause.

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

The authority will normally issue a full description of its proposed 
allocation of risks in the form of a full draft contract, risk matrix and 
an output specification with required performance standards and pro-
posed remedies against non-compliance.

The general principle is that the project risks be allocated to the 
party best able to manage them. However, the national policy on PPP in 
Nigeria lists these categories of risk as those that in many cases give rise 
to relief events (eg, acts or omissions of government parties or failure of 
other authorities (including utilities providers) to give access to the site). 
Risk allocation in PPP in Nigeria is, however, correlated with contract 
negotiation.

37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

See question 35.
Macroeconomic risks, also known as financial risks, do not directly 

relate to the project particularly, but to the environment in which it 
operates. They include inflation risk, interest rate risk and exchange 
rate risk. The macroeconomic risks are mainly allocated to the public 
party. This is because PPP contracts are long-term, so the contrac-
tor may be exposed to higher costs than expected either because bid 
estimates were unrealistic or as a result of inflation. Inflation is a risk 
that may be shared between the public authority and the contractor by 
indexing prices to a widely available index or basket of indices.

Most political, legal and macroeconomic risks may also be cov-
ered by partial risk insurance, where a multilateral agency such as 
the World Bank will provide a guarantee against default by the public 
party (although it will require a counter-guarantee from the federal 
government).

The national policy guidelines on PPP in Nigeria recommend that 
a private party must comply with all relevant legislation throughout 
the contract period, even if this results in higher costs. However, if new 
legislation discriminates against the private party, or PPP projects gen-
erally, then the contractor may seek compensation.

38 What events entitle the private party to extensions of time to 
perform its obligations?

Section 6 of the ICRCA provides that the duration for any conces-
sion shall be as specified in the agreement or contract governing the 
concession. However, the contract will allow the private party a reason-
able period of time or an extension of time to perform the obligation 
that was stalled owing to forces outside the parties’ control. This is also 
known as relief events. Whether or not such a relief event during the 
construction period will result in extension of the contract term (and 
therefore the operating term) will depend on the project specifics or if 
there is any special need for the project to terminate at a particular time.

39 What events entitle the private party to additional 
compensation?

If the private party’s contract is terminated by a successor government 
for political reasons, the private party will be entitled to compensation.

The national policy on PPP in Nigeria recommends that, in the 
event that changes to the requirement become necessary during the 
contract term, the public party will need to provide compensation or 
adjust payment to the private party if additional construction or higher 
maintenance and operational costs result from the change.

If the public party has ownership of a risk that results in the private 
party being unable to deliver the service requirement, it is likely that 
it will need to provide compensation to make payment as though the 
contractor were still meeting the performance requirement. For exam-
ple, the failure of either the gas distribution system or the transmission 
system will result in a loss of revenue to the operator of a power station 
and consequently a demand for compensation through the off-take or 
supply agreements.
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Other events, such as war, terrorism, civil unrest or extreme 
weather may result in the public party providing compensation to the 
private party.

40 How is compensation calculated and paid?
There is no express provision under any of the PPP legislation in Nigeria 
on calculation of compensation to private parties. The contract term 
will, however, prescribe a model for calculation of compensation in the 
event of expropriation, war, civil disturbance, breach of contract and 
other event of default as per the concession agreement between the 
parties.

The calculation of such compensation is not mandated by law. 
However, the national policy on PPP in Nigeria sets forth guidelines 
to ensure that contractual payment obligations are met. The public 
party will put in place measures through the AGF to ensure that fund-
ing for payment obligations incurred through a federal PPP contract is 
safeguarded to ensure prompt payment, subject to appropriate authori-
sation. Where the financial standing of the public party and the private 
party is not clear on compensation, then special arrangements, such as 
escrow accounts, may need to be set up to reduce the reliance on finan-
cial guarantees from the government.

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

Yes. Legal requirements on insurance are in force. Section 7(1) and (2) of 
the ICRCA provides that the private party that enters into any contract 
for financing, construction, operation or maintenance may, subject to 
the provisions of the concession contract, take out insurance policy on 
the concession with an insurance company approved by the National 
Insurance Commission and maintain and repair facility during the con-
cession period.

No party mandatorily or customarily bears the risk of insurance 
becoming unavailable. The PPP contract is the document that allocates 
all the project risks between the public and private sectors. It must, 
therefore, be drafted to take account of all of the circumstances that 
may arise to create additional costs or reduce the contractor’s revenues, 
and define the obligations of each party if a risk materialises.

However, the National Policy on PPP in Nigeria recommends that 
the public authority ought to prescribe the insurance cover to be main-
tained by a contractor. It also goes further to provide that risks that 
neither party to a PPP contract can manage be retained by the public 
party, which is able to diversify risk across a large portfolio of projects 
and raise taxes to meet future liabilities.

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

Under the 1999 Constitution of the Federal Republic of Nigeria, as 
amended, matters including government parties and its agencies go 
to the federal High Court of the state where the breach was commit-
ted. The government party can, however, proceed to seek the following 
remedies available under Nigerian law of contract for breach of contract 
terms:
• claim for damages;
• court order for specific performance by the defaulting private party;
• injunction restraining the defaulting party from a continued breach;
• indemnification of the government party for acts or omission of 

third parties; and
• termination rights for breach of the contract terms.

43 On what grounds may the PPP agreement be terminated?
Termination rights or clauses are usually expressly set out in the PPP 
agreement. These include termination for:
• the determination of the PPP agreement because of project 

maturity;
• the granting of any judgment or the passing of any resolution for 

the dissolution or judicial management or liquidation of the private 
party;

• the private party’s approval of a resolution for the winding up, liqui-
dation or appointment of a liquidator or receiver;

• failure of the private party to achieve financial close in accordance 
with the agreement;

• changes in government policy;
• failure to maintain the requisite forms of insurance;
• occurrence of a natural force majeure event for a continuous period;
• material breach of its obligations to perform the operation and 

maintenance of the service provided, as was the case with the 
Lagos-Ibadan Expressway concession termination in Nigeria;

• general breach of contract terms;
• remedy defaults or breaches within an applicable cure period;
• grounds of public interest;
• insolvency of the private party, core contractors or core guarantors; 

and
• the government party’s convenience, with notice.

44 Is there a possibility of termination for convenience?
Yes. The government typically reserves the right to termination of a 
contract in the public’s interest.

45 If the PPP agreement is terminated, is compensation 
available?

Yes. Compensation for termination is available under the PPP agree-
ment in Nigeria. The amount of compensation is usually a matter of 
extensive negotiation between the government party and the private 
party (and of great concern to lenders). Typically, the contract term will 
contain detailed provision on compensation to the parties under a PPP 
agreement in the event of termination.

A convenience termination at least allows the private party to 
recover costs incurred and reasonable profit for work performed prior 
to the termination unlike termination because of default by the private 
party.

Where termination is because of the private party’s default, the 
third-party investors will usually require a direct agreement with the 
authority to allow them to replace a failing contractor before the con-
tract is officially terminated by the authority. All sums owed to the 
government party and all necessary security refunds shall be paid as 
compensation to the government party.

In the event of termination because of the government party’s 
default, the private party will generally be compensated for debt, lost 
profit and breakage costs.

Where termination is because of an extended force majeure event, 
compensation will include:
• compensation for debt and equity capital (but usually not lost 

profits);
• some breakage costs;
• the amounts accrued and payable to the private party as at the ter-

mination date that remain unpaid;
• amounts due and payable to the major subcontractors in respect of 

works done prior to the termination period; and
• other capital and interest charges due to the senior lender or multi-

lateral agencies.

Financing

46 Does the government provide debt financing or guarantees for 
PPP projects? On what terms? Which agencies are responsible?

Yes. The federal government provides debt financing under PPP by the 
issue of their securities under the authority of the Debt Management 
Office (DMO) and listing such bonds or securities under the Nigerian 
Stock Exchange. When the public purchase federal government of 
Nigeria (FGN) bonds, they are lending to the federal government for a 
specified period of the PPP projects. Such FGN bond proceeds are sub-
sequently used to restructure the existing debt stock of short-term debt 
to longer-term obligations under PPP projects in Nigeria.

Also, if the lenders or investors are not confident about the robust-
ness of the PPP project cash flows, they may require financial support 
from the government in the form of a grant, guarantee or equity con-
tribution to provide them with additional comfort for investing in the 
project. In some cases, government capital may be used as equity in a 
special purpose vehicle (SPV) or joint venture that contracts to provide 
services towards a PPP project.

Section 3 of the ICRCA expressly prevents any guarantee on a 
concession agreement by the federal government without the federal 
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executive council’s approval. This provision allows the government 
to provide guarantees for PPP projects in Nigeria, which cover debt, 
exchange rates, local currency conversion, permitted tariff levels, and 
the demand for services or compensation of termination, etc, epito-
mised by the 30-kilometre long Lekki-Epe Expressway in Lagos. This 
PPP project, which was initiated by Nigerian federal and state gov-
ernments alike, eventually achieved financial closure largely because 
the federal and Lagos state governments provided guarantees to 

cover the project’s accrued debt owed to the financial institutions 
financing the project.

The agencies responsible for coordinating and regulating debt 
financing for PPP projects include:
• the DMO: established on 4 October 2000 to centrally coordinate 

the management of Nigeria’s debt;
• the Nigerian Stock Exchange (NSE): one of the leading securities 

exchange markets in Africa and the securities exchange platform 

Update and trends

Following the recent decline in global crude oil prices and the 
consequential decreases in oil tax revenue, the Nigerian government 
has increased its focus on other sources of tax revenue generation. One 
new area of focus is transfer pricing (TP) auditing conducted by the 
Nigerian tax authority – the Federal Inland Revenue Service (FIRS) – 
resulting in assessments of additional tax liabilities against tax payers 
who fail to abide with the provisions of extant TP regulations.

In August 2018, the FIRS published the Income Tax (Transfer 
Pricing) Regulations 2018 (the 2018 Regulations), which repeal the 
Income Tax (Transfer Pricing) Regulations No. 1, 2012 (the 2012 
Regulations). The newly introduced 2018 Regulations align with the 
Organisation for Economic Cooperation and Development (OECD) 
Transfer Pricing Guidelines (TP Regulations). Since the TP Regulations 
came into force in 2012, taxpayers have complied by submitting annual 
transfer pricing returns and transfer pricing documentation. The FIRS 
has also undertaken numerous transfer pricing audits of enterprises 
since the TP Regulations came into force.

Issues of note and trends relating to TP
Repeal of the Income Tax (Transfer Pricing) Regulations No. 1, 2012 
and the introduction of the Income Tax (Transfer Pricing) Regulations 
2018
The 2018 Regulations was introduced by the FIRS in 2018 to repeal the 
2012 Regulations owing to some issues with the latter which include:
• the vague definition of ‘connected taxable persons’;
• the lack of express provision on the TP documentation requirement;
• an advanced pricing arrangement provision that is yet to be 

implemented; and
• vague penalty provision.

The inherent issues with the 2012 Regulations were addressed under 
the 2018 Regulations. Unlike the 2012 Regulations, with their vague 
penalty clause, the 2018 Regulations introduced specific provisions on 
administrative penalties for TP-related offences to ensure clarity.

Other significant changes introduced under the 2018 Regulations 
include the following:
• Threshold for maintaining contemporaneous documentation: a 

connected person whose total value of controlled transactions 
is less than 300 million nairas is no longer required to maintain 
contemporaneous documentation. However, such a connected 
person will be required to prepare and submit relevant 
documentation within 90 days upon receipt of a notice from 
the FIRS.

• A new safe-harbour regime where taxpayers may be exempted 
from verifying the arm’s-length nature of controlled transactions if 
controlled transactions are priced in accordance with the guidelines 
published by the FIRS, as opposed to the adoption of statutory or 
‘regulator prescribed’ prices as contained in the 2012 Regulations.

• Introduction of specific criteria for determining the arm’s length 
nature of intra-group transactions.

• Inclusion of guidelines on the use of quoted prices in determining 
the pricing for the exportation and importation of commodities: 
customs valuation prices applied for customs valuation purposes 
will not automatically be accepted by the FIRS as arm’s length for 
TP purposes.

• Inclusion of clear procedures and document requirements for the 
application for advance pricing agreements.

OECD Base Erosion and Profit Shifting implementation
The Nigerian tax authorities are largely focused on implementing the 
BEPS project as a means of preventing tax avoidance and tax evasion. 
The OECD defines BEPS as tax avoidance strategies that exploit gaps 
and mismatches in tax rules to artificially shift profits to low or no-tax 
locations. BEPS can be direct or indirect movement of taxable profits 
from one tax jurisdiction to another in order to reduce the effective 
tax liability of a multinational enterprise. To address the problem of 
BEPS, the OECD, with the backing of the Group of Twenty (G20), 

introduced the BEPS project in 2013. This project is aimed at equipping 
governments with the domestic and international instruments needed 
to tackle base erosion and profit shifting. It sets out 15 actions to 
fundamentally change the rules for the taxation of cross-border profits. 
The OECD’s final BEPS reports – released on 5 October 2015 – provide 
guidance, recommendations and minimum standards on the 15 action 
plans. Since the start of the BEPS project, Nigeria has worked alongside 
other non-OECD countries on an equal footing to build consensus on 
the project’s final outcomes. The BEPS Action Plan is based on three 
broad principles: coherence in tax systems, substance in cross-border 
dealings and transparency across governments and entities. After 
release of the first set of BEPS Action Plans, the FIRS has incorporated 
several aspects of the BEPS deliverables into its TP audit process.

Notable TP developments following the BEPS Action Plans
Nigeria signs the OECD’s multilateral instrument to curb tax 
avoidance and evasion
Implementing the BEPS Action Plan, participating countries made 
changes to the local tax legislation and double taxation agreements 
they have with other countries. On the 17 August 2017, Nigeria signed 
the OECD’s Multilateral Convention to Implement Tax Treaty Related 
Measures to Prevent Base Erosion and Profit Shifting (Multilateral 
Instrument (MLI)) and the Common Reporting Standard Multilateral 
Competent Authority Agreement (CRS MCAA). The MLI is a legal 
instrument designed to prevent base erosion and profit shifting by 
multinational enterprises. It allows jurisdictions to transpose results 
from the OECD/G20 BEPS project into their existing networks of 
bilateral tax treaties in a quick and efficient manner, including adopting 
minimum standards for implementation in tax treaties to prevent treaty 
abuse and ‘treaty shopping’. The CRS MCAA is a multilateral competent 
authority agreement, which aims to implement the automatic exchange 
of financial account information pursuant to the OECD/G20 Common 
Reporting Standard and to deliver the automatic exchange of CRS 
information between 101 jurisdictions by 2018.

Income Tax (Country-by-Country Reporting) Regulations 2018
Nigeria recently issued the Income Tax (Country-by-Country 
Reporting) Regulations 2018 (CbCR Regulations). The CbCR 
Regulations form part of the BEPS Action 13 implementation plans. 
The CbCR Regulations compliment Nigeria’s membership of the 
Multilateral Competent Authority Agreement (MCAA) to automatically 
exchange country-by-country reports, which was ratified by the Federal 
Executive Council in August 2017. The CbCR Regulations provide 
guidance to multinational enterprises on their reporting obligations 
to the FIRS in relation to their group income, taxes paid and other 
indicators of their economic activity. This information enables the FIRS 
to perform high-level TP risk assessments and evaluate other BEPS-
related risks. Issuing the CbCR Regulations further underscore Nigeria’s 
resolve to fight aggressive tax avoidance schemes and profit shifting. 
The CbCR Regulations shall empower the FIRS to put in place adequate 
frameworks and mechanisms enabling it to collaborate with the revenue 
authorities of other tax jurisdictions combating BEPS.

Conclusion
Nigeria has demonstrated significant efforts towards improving its 
TP regime in line with the BEPS Action Plan. These efforts include 
the repeal of the 2012 Regulations and the introduction of the 2018 
Regulations in line with the BEPS Action Plan and OECD Guidelines, 
as well as signing the treaty to curb TP tax avoidance and tax evasion. 
These efforts have led local and multinational companies to bring 
their business models in line with evolving TP regulations. In light 
of these developments, taxpayers will need to review their ‘related 
party-connected person’ transactions and relevant documents to 
ensure that they are fully compliant with the arm’s length principle 
and documentation requirements. This will help mitigate the risks 
associated with the incidence of significant assessment of additional tax 
liabilities and administrative penalties.

© Law Business Research 2018



George Etomi & Partners NIGERIA

www.gettingthedealthrough.com 63

where government bonds are listed and traded. The NSE is regu-
lated by the Nigerian Securities and Exchange Commission (SEC);

• the SEC: the primary regulatory institution of the Nigerian capital 
market, supervised by the Federal Ministry of Finance (MoF);

• the MoF: the government body that manages Nigerian government 
finances, including managing, controlling and monitoring federal 
revenues and expenditures. Responsibilities include managing fed-
eral debt and regulating the capital market;

• the Federal Executive Council: serves as the cabinet and the execu-
tive branch of government of Nigeria. Its cabinet members are 
appointed by, and report to, the President. The cabinet oversees 
federal ministries (including the MoF);

• the Central Securities Clearing System: a subsidiary of the NSE and 
is licensed by the SEC as a capital market agent to handle central 
depository, clearing and settlement services for securities traded in 
the Nigerian capital market; and

• the AGF: the administrative head of the Nigerian treasury and is 
appointed by the President. Responsibilities include general super-
vision of federal government expenditure.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

Lenders usually enter into direct agreements with the government 
party, which affords them privity of contract. The provisions of the 
agreement usually acknowledge their financial rights, facilitate the 
exercise of those rights and give the financiers or third-party investors 
a direct agreement with the authority to allow them to replace a failing 
contractor before the contract is terminated by the government party.

48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

Yes. National policy on PPP in Nigeria makes provision for the step-in 
regime, which is usually included in direct agreements between the 
lenders, the government party and the private party. The lenders may 
exercise this right in the event of extended or continuous default by the 
private party. These step-in rights allow the lender to take over the PPP 
project or assist a defaulting private party to stop his or her wrongdoing 
before the government party exercises its termination option.

The lenders are able to obtain a security interest in the PPP agree-
ment in the form of capital and interest charges due to the private party 
under the SPV.

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions as 
the project company?

The lenders will typically have cure rights in addition to any rights 
granted to the project company.

50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

The government will usually enjoy a large share of a refinancing gain. 
Generally, government consent is required for refinancing, however, 
the PPP contract will usually set out the terms of the partnership and 
potential restrictions on refinancing.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
Typically, project agreements for PPP contracts to be carried out in 
Nigeria will be governed by existing local law. There is no express 
legal provision mandating this, although sector-specific regulations 
and legislation exist making it impracticable for project agreements 
to be governed by foreign law. Nonetheless, dispute resolution under 
this project agreement can be governed by foreign law, an example of 
which is the project agreement governed by Nigerian law with a dis-
pute resolution clause stating that arbitration will be in accordance 
with English rules.

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

Apart from section 308 of the Constitution of the Federal Republic 
of Nigeria 1999, (as amended), which provides for immunity against 
civil or criminal prosecution for the president, state governors and 
their deputies while in office, there are generally no government party 
immunities under Nigerian law.

Moreover, parties to PPP contracts will typically include a ‘waiver 
of sovereign immunity’ clause in their agreement to ensure the govern-
ment party assumes full liabilities and risks under the PPP.

53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

Yes. Under the legal framework of the ICRCA, arbitration is available to 
settle PPP disputes in Nigeria.

Generally, the contract specifies which methods of dispute resolu-
tion will be used to settle any disputes arising between the parties, and 
the rules and procedures to be followed. The commonly used methods 
for dispute resolution include mediation, arbitration, conciliation and, 
failing all else, legal proceedings.

54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

There is no requirement to seek mediation prior to arbitration. Most 
contracts will include the agreed mechanism for settling disputes. 
The ICRC recommends that this framework leads to quick, amicable 
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dispute resolution. Consequently, most PPP contracts will make prior 
mediation a condition before seeking arbitration.

55 Is there a special mechanism to deal with technical disputes?
Yes. Expert opinion is often sought during the determination process 
of a technical dispute.

Typically, an independent expert on technical issues is appointed 
to give an objective expert opinion, and this is adopted in the evalu-
ation of technical disputes. Nigerian local law (Evidence Act 2011), 
courts of law and alternative dispute resolution schemes all recognise 
an expert’s opinion on technical disputes.
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Portugal
Margarida Olazabal Cabral
Morais Leitão, Galvão Teles, Soares da Silva & Associados

General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

In the past, PPPs in Portugal were regulated by sectoral legislation until 
the enactment of Decree Law No. 86/2003 of 26 April 2003, which 
defined a global regime for the state intervention in the definition, 
conception, preparation, procurement, award, control, amendment 
and monitoring of PPPs. Nowadays, PPPs are regulated by Decree 
Law No. 111/2012 of 23 May 2012. According to article 2 therein, a PPP 
is the contract or the union of contracts through which private entities 
are obliged, on a long-term basis, before a public partner, to ensure, in 
return of consideration, the development of an activity aimed at satis-
faction of a collective need, in which the responsibility for investment, 
financing, operation and associated risks belong, in whole or in part, to 
the private partner.

Decree Law No. 111/2012 lists the types of contract for which PPPs 
may apply, as follows:
• concession or sub-concession of public works;
• concession or sub-concession of public services;
• contract of permanent supply;
• contract of services supply;
• management contract; and
• collaboration contract (whenever the use of certain premises or 

existing infrastructures, belonging to an entity other than the pub-
lic partner, is involved).

Note that this list of contracts is not closed and, as such, there are other 
types of contract that could be considered as a PPP.

The most common PPPs in Portugal are concession of public works 
and concession of public service contracts.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

The law does not restrict or limit the categories of public infrastructures 
that can be subject to PPP. In any case, the most common public infra-
structures that are subject to PPPs in Portugal are transport infrastruc-
tures and hospitals.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

PPPs are regulated by Decree Law No. 111/2012 and by the Public 
Contracts Code (PCC), approved by Decree Law No. 18/2008 
of 29 January 2008, last amended by Decree Law No. 111-B/2017 of 
31 August and Decree Law No. 33/2018 of 15 May 2018.

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

There is no centralised PPP authority, but there is a Project Monitoring 
Technical Unit, created by Decree Law No. 111/2012. This Unit is a 
governmental unit and has as its responsibilities participation in the 
preparation, development, execution and global monitoring of partner-
ships and the provision of technical support to the Minister of Finance.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

The definition of ‘public partners’ in article 2, paragraph 2 of Decree 
Law No. 111/2012 includes the state, entities incorporated by the state, 
public state companies, funds or autonomous services and entities cre-
ated by the above-mentioned entities to satisfy general interest needs. 
The PPPs at municipal level are not subject to the rules set out in Decree 
Law No. 111/2012, but they are subject to the PCC, which contains rules 
on several types of contract that can be used in a PPP. In any case, one 
should note that PPPs are most common at the state level.

6 How is the private party in a PPP remunerated in your 
jurisdiction?

The private party in a PPP is remunerated by the payment of fees by the 
users or directly by the public party. In the latter case, for some PPPs, 
the remuneration is dependent on the use of the facility and for others, 
it is dependent on the availability of the facility.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

One of the main features of PPPs is precisely the risk sharing, which 
is regulated by article 7 of Decree Law No. 111/2012. Risk sharing 
between public and private partners must be clearly identified in the 
contract and should comply with the following rules:
• the various risks inherent in the partnership should be shared 

between the parties according to the respective ability to manage 
these risks;

• the establishment of the partnership must include a significant and 
effective transfer of risk to the private sector;

• the creation of risks that do not have adequate and reasoned justifi-
cation by the significant reduction of other existing risks should be 
avoided; and

• the risk of financial unsustainability of the partnership, by reasons 
not attributable to default or unilateral modification of the contract 
by the public partner, or the situation of force majeure, must be, to 
the extent possible, transferred to the private partner.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

The payment obligations of the government are subject to the rules of 
public accounting, including the Budgetary Framework Law (approved 
by Law No. 151/2015 of 11 September 2015, last amended by Law 
No. 2/2018 of 29 January 2018) and the Law of Commitments (Decree 
Law No. 8/2012 of 21 February 2012).

9 Is there any cap on the rate of return that may be earned by 
the private party in the PPP transaction?

There is no cap on the rate of return.
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10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

The transfer of direct or indirect ownership interests in the project 
company or in other participants is usually subject to authorisation by 
the public party.

Procurement process

11 What procedures normally apply to a PPP procurement? 
What evaluation criteria are used to award a PPP transaction?

The execution of a PPP contract should be preceded by one of the fol-
lowing award procedures: open public tender, restricted tender (by 
previous qualification), negotiation procedure or competitive dialogue 
procedure (see article 31 of the PCC).

The PCC provides one criteria to award a public contract; the most 
economically advantageous tender for the contracting authority, with 
two possibilities: the best quality-price ratio or the lowest price. In the 
specific case of a PPP, it is usually based on the first possibility.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in 
the procurement documentation during the procurement 
process, without altering such terms with respect to other 
proponents? How are such deviations assessed?

It is possible for the awarding entity to consider alternative proposals, if 
such possibility is foreseen in the tender documents, which must refer 
the terms in which such alternatives are admitted and how the same 
shall be assessed and evaluated. It is mandatory to ensure comparabil-
ity of tenders (so the same are able to be assessed and evaluated) and to 
guarantee equal treatment between bidders.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

PPP legislation in Portugal does not regulate unsolicited proposals.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

No. There is no stipend provided to unsuccessful proponents or bid-
ders, nor does the government support a portion of their costs.

15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does 
not, are there any mechanisms during the procurement 
process to ensure that the applicable PPP transaction, once 
awarded, is financeable?

According to Portuguese law (article 2, paragraph 1 of Decree Law 
No. 111/2012), the private partner is responsible for the financing, in 
whole or in part, of the PPP.

16 May the government ask its counsel to provide a legal 
opinion on the enforceability of the PPP agreement? May it 
provide representations as to the enforceability of the PPP 
agreement?

Legal opinion or representations are not relevant concerning the 
enforceability of the PPP agreement.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

There are no restrictions on participation in PPPs regarding entities 
from EU or European Economic Area (EEA) countries. In any case, 
when the government defines an asset as an essential strategic asset, 
the EU Council of Ministers may oppose the execution of operations 
resulting, directly or indirectly, in the acquisition of control, directly or 
indirectly, by a person or persons from third countries to the EU and 
the EEA on strategic assets, where it is determined that these changes 
may affect, on a serious basis, the defence and national security or the 
safety of the country’s supply of basic services to the national interest, 
in accordance with article 3, paragraph 1 of Decree Law No. 138/2014 of 
15 September 2014.

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate 
the choice of governing law?

There is no mandatory form of contract, but the PCC regulates the 
design and construction activities. Note that public contracts executed 
with the state are mandatorily subject to Portuguese law, in particular, 
to the PCC.

19 Does local law impose liability for design defects and, if so, on 
what terms?

Yes. According to the PCC (and to some specific laws), contractors and 
designers may be responsible for design defects.

According to article 19 of Law No. 31/2009 of 3 July 2009 (as 
ammended by Law No. 40/2015 of 1 June 2015 and Law No. 25/2018 of 
14 June 2018), the designer of a public construction project is responsi-
ble for the compensation of the damages caused to third parties arising 
from a serious breach (by action or omission) of duties in carrying out 
their activity to which they are bound by contract, laws or regulations. 
This liability encompasses the damages caused to third parties who 
acquired rights over projects, constructions or immovable goods that 
were elaborated, constructed or technically supervised by said designer.

The aforementioned liability does not remove possible criminal 
or regulatory offence or disciplinary, or other, liability. Furthermore, it 
does not exclude the civil, or other, liability of the natural or legal per-
sons on behalf, or in the interest, of which the designer acts, or of other 
entities that have breached contractual or legal duties, under general 
terms of law.

20 Does local law require the inclusion of specific warranties? 
Are there implied warranties in cases where the relevant 
contract is silent? Does local law mandate or regulate the 
duration of warranties?

The law sets out warranty periods for public works involved in conces-
sions, which are applicable even if the contract is silent. Article 397 of 
the PCC defines warranty periods regarding construction works, of 
between two and 10 years, depending on the type of defect (defects on 
equipment, on non-structural elements or on structural elements of the 
works), but, in certain cases, the contract may establish longer warranty 
periods.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

Yes. It is worth noting that article 329 of the PCC states that accumu-
lated penalties may not exceed a limit of 20 per cent of the contract 
price. Should the 20 per cent limit be reached, the limit may be raised to 
30 per cent if the public party decides, for reasons of public interest, not 
to terminate the contract.

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

Article 809 of the Portuguese Civil Code sets out the invalidity of the 
clause pursuant to which the creditor waives beforehand its rights aris-
ing from the non-fulfilment or delay in the fulfilment of the debtor’s 
obligations (being nonetheless such exclusion allowed in what con-
cerns actions of third parties to which the debtor has assigned the 
performance of the obligation, insofar as such exclusion does not vio-
late public policy rules or principles).

In this context, it should be mentioned that a debate is held among 
the Portuguese legal community on whether this legal provision allows 
the parties to agree on certain limitations of said rights (notably, limi-
tations based on the type of fault underlying the non-fulfilment or 
limitations concerning the type of damage that is eligible for com-
pensation). In any case, an agreement on a pre-established amount of 
compensation is allowed in certain terms (article 810 of the Civil Code).

23 May a contractor suspend performance for non-payment?
Yes. Portuguese law allows the contractor to suspend performance 
for non-payment, according to article 297 of the PCC. Nevertheless, 
this right is limited to reasons of public interest, as the suspension of 
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performance by the contractor may not involve serious loss to the public 
interest, which underlies the contract.

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ clauses?
‘Pay if paid’ and ‘pay when paid’ clauses are not uncommon in subcon-
tracts but there is debate in our legal community about the limits within 
which they are acceptable and enforceable (especially in what concerns 
pay if paid).

Pay if paid and paid when paid clauses concerning compensation 
(or time extensions) are acceptable.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

See question 24.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

The law allows unilateral amendments of the contract by the public 
partner on public interest grounds. Note that the change of the contract 
must respect the object of the contract and the pre-award competition 
(it has to be demonstrable that the results of the tender would not have 
been different if the tender specifications had such a change in the 
beginning) and is limited to 10 per cent of the contract price.

Unilateral modification of the contract by the public party entitles 
the private party to financial rebalancing of the contract.

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

Portuguese law enshrines the right to terminate or amend the contract 
in cases of an abnormal and unpredictable change of circumstances.

The right to terminate can be exercised by the private partner 
according to article 332 of the PCC (only if termination does not imply 
serious damage to public interest or, if such is not the case, the mainte-
nance of the contract puts the financial feasibility of the private partner 
at stake) or by the public party according to article 335 of the PCC.

The private party may be entitled to have the PPP agreement ‘rebal-
anced’ when the abnormal and unpredictable change of circumstance 
is owing to a decision of the public partner taken outside its contractual 
powers, or to have the PPP amended or be entitled to compensation in 
any other case of abnormal and unpredictable change of circumstance 
(article 314 of the PCC).

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

Under Portuguese law, a statutory retention right entitles the contractor 
to retain possession of the construction works until full payment by the 
concessionaire. This is a right in rem that ranks ahead of any other non-
statutory security (such as a mortgage).

As a general rule, under the direct agreement entered into with the 
concessionaire’s financing entities, the contractor waives its rights to 
invoke any counter-claim against the concessionaire until full payment 
of the debt arising under the finance documents (including, in some 
cases, a waiver of its statutory retention rights). However, it should be 
noted that a Portuguese court may hold these waivers to be unenforce-
able, as there is a general principle under Portuguese law that rights to 
litigate cannot be waived prior to the rights actually existing.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

PPP agreements and all matters related to design and construction 
work are subject to the PCC.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

This can vary; there are some private parties’ obligations defined in 
detail and others are set forth through performance criteria.

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure to 
operate and maintain the facility as agreed?

Yes. It is possible to have liquidated damages or deductions from avail-
ability payments, for the private party’s failure. This is determined on a 
case-by-case basis.

32 Are there any legal or customary requirements that facilities 
be refurbished before they are handed back to the government 
party at the end of the term?

The PPP contract should set up rules regarding the destination of the 
goods and equipment at the end of the contract. According to the PCC, 
such items return to the state (or the public party) and the private party 
is obliged to deliver them in good condition and operation, without 
prejudice of the normal wear of its use for the purpose of the contract.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

The risk of delays in commercial or financial closing are private 
party risks. The contract is normally signed with the financial closing 
guaranteed.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

In general, the risk of delay in obtaining the necessary permits is a risk 
of the private party.

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

The force majeure risk is usually a shared risk. Force majeure situations, 
which in good faith cause the execution of the contract to be unbearable 
or impossible, allow the injured party to suspend the performance of 
the contract or to claim the termination of the contract.

Usually, contracts have a general clause with the concept of force 
majeure, limited to extraordinary events mostly beyond human deter-
mination, and another clause with examples of events that constitute or 
do not constitute force majeure events.

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

This depends on the affected obligation: if it is a public party obligation 
the risk is allocated to the public party and if it is a private party obliga-
tion the risk is allocated to the private party.

37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

Regarding changes to legislation, the state does not usually take the 
risk of general law changes, only of specific legal changes that directly 
affect the PPP and are not related to environmental or tax matters. In 
some contracts, political and macroeconomic risks are treated as force 

Update and trends

The most important recent issue is the renegotiation of the existing 
PPP contracts.

Portugal entered into many PPP contracts from 2000 to 
2010 (for roads and ports etc) but, presently, investment in public 
infrastructure has decreased, with the government preferring 
a different contractual model using public contracts instead of 
concessions. Notwithstanding, an important PPP project was 
launched this year concerning the new Hospital Lisboa Oriental.

PPP financing is provided by commercial banks on a 
‘club-deal basis’, sometimes with support from the European 
Investment Bank.
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majeure events, in other contracts, these risks are not detailed. In some 
specific cases these risks are assumed by the state.

38 What events entitle the private party to extensions of time to 
perform its obligations?

The private party may have the right to an extension of time to perform 
obligations when the event that triggered such need is the responsibility 
of the public party or where there is a case of abnormal and unpredict-
able change of circumstance.

39 What events entitle the private party to additional 
compensation?

The events that entitle the private party to additional compensation are 
those that are beyond the risks that the private party takes.

40 How is compensation calculated and paid?
The general rule is that the compensation is calculated following the 
financial base case detailed in the contract.

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

There are insurances required by Portuguese law (dependent on the 
nature of the works involved), and it is common for the contract to 
contain a programme of insurance. In some contracts when the market 
does not provide suitable insurance against a risk, it is treated as a ‘force 
majeure event’.

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

The public party may apply penalties or terminate the contract, or both, 
for breach by the private party.

43 On what grounds may the PPP agreement be terminated?
A PPP agreement may be terminated by the private partner (termina-
tion is made through a court of law or arbitration) on the grounds set 
forth in article 332 of the PCC, namely, the following:
• serious default of the contract by the public partner;
• abnormal and unpredictable change of circumstances; or
• default of the contract owing to reasons imputable to the public 

partner.

A PPP agreement may be terminated by the public partner by reasons of 
public interest or as a sanction, on the grounds set forth in article 333 of 
the PCC, namely, the following:
• serious default of the contract by the private partner;
• default of the contract owing to reasons imputable to the private 

partner;

• insolvency proceedings against the private partner;
• assignment of the contract without consent; and
• non-compliance of instructions by the private partner, etc.

44 Is there a possibility of termination for convenience?
Yes. A PPP can be terminated by the public partner for reasons of public 
interest (article 334 of the PCC).

45 If the PPP agreement is terminated, is compensation 
available?

Yes. When the contract is terminated by the public partner for public 
interest reasons, the private party has the right to a fair compensation, 
according to article 334 of the PCC (which shall comprise damages and 
loss of profits and, in what concerns the latter, the benefits from the 
anticipation of profits shall be deducted). If the contract is terminated 
owing to the default of one of the parties, the other is entitled to an 
indemnity in the general terms of the law.

Financing

46 Does the government provide debt financing or guarantees 
for PPP projects? On what terms? Which agencies are 
responsible?

No.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

Yes. Traditionally there are step-in rights for lenders in the PPP 
agreements.

48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

Yes. The PCC has rules on step-in rights (article 322 of the PCC), 
but such rights need to be set forth in the contract and their exercise 
requires authorisation of the public party.

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions as 
the project company?

Yes. Usually, after step-in rights are exercised, lenders have additional 
time to cure defaults of the project company.

50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

In general, there are no restrictions on refinancing.
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According to article 341 of the PCC, where an abnormal and 
unforeseeable increase in financial benefits to the private party occurs 
(which does not result from the private party’s efficient management 
and opportunities created) there is an equitable share of benefits 
between the private party and the public party. In the absence of con-
tractual provisions, the equitable sharing of financial benefits should 
be made through the price review or the assumption by the private 
party, of the duty to provide the public party the amount correspond-
ing to the increase in revenues or decrease charges expected from the 
performance of the contract.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
All contracts that are entered into by a public partner must be governed 
by local law.

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

Not applicable.

53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

Yes. Arbitration is one of the means of settling possible disputes. It is 
a widely used mechanism in practice and has to be agreed between 
the parties. Dispute resolution by arbitration is followed by the Project 
Monitoring Technical Unit.

54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

There is no legal obligation, but this type of mechanism is sometimes 
agreed by the parties in the PPP contract.

55 Is there a special mechanism to deal with technical disputes?
No.
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Romania
Marta Popa
Voicu & Filipescu SCA

General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

Under Romanian law, a PPP contract can be utilised for the realisation, 
rehabilitation or extension of an asset to be part of the patrimony of the 
public party and or operation of a public service.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

PPP contracts may be used for relevant activities in the public utility 
sectors as defined under the sectoral public procurement law as well as 
for community services to be rendered by a private operator. As such, 
PPPs can be concluded for a large number of sectors of the public infra-
structure, including public administration, transportation, energy, oil, 
water, telecom and social infrastructure.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

Yes. In May 2018, Government Emergency Ordinance No. 39/2018 
was enacted, which regulates PPPs and repeals the provisions of pre-
vious Law No. 233/2016 as amended in December 2017. Government 
Emergency Ordinance No. 39/2018 is yet to be approved through a law 
to be passed by parliament. Implementation norms are expected to be 
issued for the new PPP legislation to be fully functional.

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

There is no specifically designated PPP authority. Any entity that is a 
contracting authority under Law No. 98/2016, Law No. 99/2016 or Law 
No. 100/2016 may undertake PPP projects.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

PPPs may be procured at both national and local level, as the new 
legislation allows for any entity that is a contracting authority or a con-
tracting entity under the classic and sectoral public procurement to be 
able to initiate PPPs. However, the Romanian government may decide 
if some projects can be considered strategical, in which case the PPP 
contracts shall be concluded by the National Commission for Strategy 
and Prognosis.

6 How is the private party in a PPP remunerated in your 
jurisdiction?

The current PPP legislation is silent as regards remuneration for PPP 
contracts. It is expected that such an aspect is clarified by the methodo-
logical norms soon to be enacted.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

Yes. Government Emergency Ordinance No. 39/2018 provides that one 
of the specific features of the PPP mechanism shall be the allocation 

of risks between the private party and the government, depending on 
the capacity of each contracting party to assess, manage and control a 
certain risk.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

Because no provisions relevant to this matter exist to date, it is expected 
that such an aspect will be clarified in the methodological norms.

9 Is there any cap on the rate of return that may be earned by the 
private party in the PPP transaction?

No.

10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

Yes. Generally, the private party will only be able to assign its participa-
tion into the project company if consented to by the public party and the 
financing party.

Procurement process

11 What procedures normally apply to a PPP procurement? What 
evaluation criteria are used to award a PPP transaction?

The procedures for the award of PPP contracts are those provided 
under the specific laws governing the respective type of contract (ie, 
Laws Nos. 98/2016, 99/2016 and 100/2016 on classical and sectoral 
procurement and on public concessions).

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in 
the procurement documentation during the procurement 
process, without altering such terms with respect to other 
proponents? How are such deviations assessed?

Alternative technical concepts may only be considered if allowed under 
the award documentation.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

No. The initiative of a PPP contract is only reserved to the government 
party. However, the law does not prohibit third parties to propose PPP 
transactions. The government would initiate PPP projects based on a 
substantiation study and we do not exclude such an initiative to be the 
result of third-party proposals.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

No. Costs incurred in making the offer and generally participating in a 
PPP procedure are to be borne by the private proponents.
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15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does not, 
are there any mechanisms during the procurement process to 
ensure that the applicable PPP transaction, once awarded, is 
financeable?

No. The mechanism provided under the draft law to ensure the financ-
ing of the PPP project is the financial closing at the final stage of the 
preparation of the PPP project. The financial closing is the moment 
when the project and financing agreements are signed following the ful-
filment of their respective conditions, so that project implementation 
can begin. However, prior to engaging in a PPP, a feasibility study will 
be prepared in order to assess the bankability of the project.

16 May the government ask its counsel to provide a legal opinion 
on the enforceability of the PPP agreement? May it provide 
representations as to the enforceability of the PPP agreement?

There are no provisions in this regard in Law No. 233/2016. Because no 
project has yet been developed in Romania under the PPP regime, there 
is no practice on provision of a legal opinion on the enforceability of the 
PPP agreements.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

No. Any legal entity or association of legal entities may participate in 
PPP projects except for public entities or parties.

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate 
the choice of governing law?

Currently, there is no particular form of contract prescribed for the 
design and construction activities but the minimal elements of the PPP 
contract are prescribed by the law. The PPP contract can only be gov-
erned by Romanian law.

19 Does local law impose liability for design defects and, if so, on 
what terms?

Yes. For hidden flaws there is a decennial liability set by the law while 
for the structural flaws the liability is for the whole duration of the con-
struction. The designer, constructor and other specialists involved in 
the construction process are each individually liable for the process 
associated with them.

20 Does local law require the inclusion of specific warranties? 
Are there implied warranties in cases where the relevant 
contract is silent? Does local law mandate or regulate the 
duration of warranties?

Yes. Legal warranties constitute a minimum and can only be exceeded 
if so agreed by the parties in the contract. The duration of warranties is 
set by the construction law depending on the importance category of 
the various construction and installation works concerned and varies 
between one and five years.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

Yes. The parties may agree on liquidated damages for a delay in con-
struction. Penalty clauses are generally valid and will only be rendered 
null and void if the underlying agreement is rendered null and void. 
However, a null penalty clause will not render the main obligation in 
the underlying agreement null and void.

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

There is no restriction imposed by local law on contractors’ ability to 
limit or disclaim liability for indirect and consequential damages; how-
ever, limitation of liability is accepted under Romanian law if agreed 
by the parties and only if the limit is not so low that one could say the 
contractor would not want to oblige itself under the contract at all.

23 May a contractor suspend performance for non-payment?
Yes. The contractor is, however, obliged to notify the beneficiary first 
and grant a cure period, during which period it may suspend the perfor-
mance of its own obligations and ask for corresponding damages.

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ clauses?
No.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

No.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

The government party may unilaterally alter the content of the PPP 
contract in exceptional cases and in certain conditions only. Where the 
amendment brings damage to the private party, such party is entitled to 
a just compensation. Where the amendment is favourable to the private 
party (eg, by reducing the volume of works), the law provides that an 
adjustment mechanism needs to be agreed in the contract.

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

The local law does not provide for this rebalancing mechanism but 
nothing prevents the parties from setting it in their contract.

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

No.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

The law only prescribes that the PPP contract provisions shall be inclu-
sive of the good performance warranties brought by the private partner. 
Other than this and the legal warranties, currently, the aspects regard-
ing the content of the PPP agreement related to design and construc-
tion works are left to the parties.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

The law requires for the performance objectives of the asset or the 
performance indicators of the service making the object of the PPP 
contract to be set in the contract.

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure 
to operate and maintain the facility as agreed?

Currently there is no deduction allowed. The expected changes to the 
law allow for the possibility that the amounts due by the private party, 
including penalties, be set off against payments due by the public party.

32 Are there any legal or customary requirements that facilities 
be refurbished before they are handed back to the government 
party at the end of the term?

Upon conclusion of the PPP contract, the law only provides that facili-
ties of return-type must be returned free of all liens, in good standing 
and able to be exploited according to standards specific to their nature. 
Other conditions for return are left to the parties to be agreed in the 
PPP contract.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

Romanian law does not prescribe how the risk of delays in commer-
cial or financial closing is allocated between the parties. In relation to a 
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delay in closing, the risk is that the costs involved in delivery (eg, con-
struction costs) will lead to a price increase. The risk allocation is not 
prescribed by law, but will be provided for in the relevant bid documen-
tation and contract. When submitting its bid, the private sector will be 
required to hold the price it bids for a specified period. Thereafter, 
there may be an adjustment mechanism set out in the selected bid-
der’s letter, which will specify how the bidder’s costs are permitted to 
inflate beyond this fixed date. Typically, the bidder will not be allowed 
to inflate the costs and price where it has caused the delay; however, in 
practice, determining which party has been responsible for a failure to 
reach close by the programmed date will be difficult to determine and 
is likely to have been caused by both parties to some extent.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

The burden of obtaining some of the permits will be on the public party 
before awarding a contract to the private party (eg, planning permis-
sions for land that will be sold, leased or concessioned to the private 
party). A number of permits, licences, authorisations and approvals are 
required to be obtained by the private party but the public party has 
the duty to facilitate their obtainment. When the public party causes 
delays, the contractor may be entitled to an extension in the conditions 
set forth in the PPP agreement.

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

The private party is typically required to ascertain that it obtained from 
the public party all the information to assess the status and feasibility 
of a construction project (with specific exemptions on a case-by-case 
basis); however, the contractor is generally granted the opportunity to 
make site visits or be provided with technical documentation by the 
beneficiary based on which a diligent contractor may assess related 
risks. Force majeure is generally defined as an event beyond the con-
trol of the beneficiary or contractor, as the case may be, and that can-
not be avoided, regardless of the injured party and include, without 
limitation:
• war, hostilities or belligerent operations;
• strikes, sabotage, blockage, embargo or import restriction;
• port congestion;
• lack of the usual means of transport and communication;
• earthquake, landslide, volcanic activity, fire or flood; and
• shortage of labour force, materials or public services, when caused 

by circumstances that are themselves force majeure.

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

Risks for action or inaction of third parties, such as failure by statutory 
undertakers, utility companies or local authorities to carry out works 
or provide services are generally treated as relief events (fortuitous 
case). Generally, in such cases, the performance of the contractor is 
suspended. Also, the contractor may be entitled to standstill costs if 
provided for in the PPP agreement.

37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

The risk allocation is not prescribed by law, but will be provided for in 
the relevant contract. Occurrence of political risks such as nationalisa-
tion or expropriation would usually be seen either as force majeure or 
as a default by the public party, allowing the private party to terminate 
and claim compensation on a default basis. Legal risks are contractu-
ally settled; usually, if, during the development of the PPP contract, 
any enforceable law, regulation, ordinance, order or decision is 
enacted, annulled or amended (which shall be deemed to include any 
change in interpretation or application by the competent authorities) 
that subsequently affects the costs and expenses of the private party 
or the completion term, or both, the contract price shall be increased 
or decreased accordingly, and the completion term shall be adjusted 

reasonably, in turn, for as much as the private party shall be affected in 
the fulfilment of any of its obligations under the contract.

38 What events entitle the private party to extensions of time to 
perform its obligations?

Romanian PPP law does not provide for such events, leaving it for the 
parties to decide in the PPP contract. Usually, if the contractor is delayed 
or prevented from performing the PPP contract, owing to unforeseen 
physical conditions or artificial obstructions that would not have been 
foreseen before the date of the contract by an experienced contractor 
on the basis of the data examination of the facilities, provided by the 
beneficiary, then the contractor is entitled to extension of the comple-
tion term. Other events, typically contractually agreed, include the 
following:
• change in the facilities ordered by the beneficiary;
• force majeure events;
• suspension orders by the beneficiary;
• change in legislation and regulations;
• non-payment by the beneficiary of the invoices due to the contrac-

tor; or
• events where the data resulted from the detailed geotechnical study 

are different from the ones put at the contractor’s disposal by the 
beneficiary and as a consequence lead to amendments during the 
performance of works (the contractor, therefore, having the right to 
adapt the schedule of the works without paying delay penalties).

39 What events entitle the private party to additional 
compensation?

Aside from contractually agreed situations where the private party 
receives compensation upon occurrence of certain events, as detailed 
above, Romanian PPP law gives entitlement to the private party to 
receive compensation in cases where the public party changes the 
PPP contract unilaterally, whose changes bring damages to the private 
party. As specified above, a unilateral change of the PPP contract is only 
allowed in exceptional situations in connection with public interest, 
such situations to include those related to public health, environment 
protection, safety and quality standards and the necessity to ensure 
unrestricted access to a certain public service.

40 How is compensation calculated and paid?
Currently, Romanian PPP law does not provide for how the compensa-
tion is calculated and paid. However, according to the expected changes 
to the PPP law, there will be set principles of determination of compen-
sation only in the case where compensation is due for the unilateral or 
voluntary termination of the contract by the government party, leaving 
the other situations to the parties to decide through their agreement. 
The compensation, where determined by the law, is dependent upon 
the stage of the project. During the construction stage, the total value of 
the investments made up to the moment of communication of the uni-
lateral termination decision shall be considered, as well as the effective 
loss (direct damage) suffered by the private party pursuant to unilateral 
termination by the public party. During the operation stage, the total 
value of the investments made up to the moment of communication of 
the unilateral termination decision shall be considered (but also pay-
ments already made by the public party), as well as the direct and con-
sequential losses (such as lost profit, which is calculated on a pro-rata 
basis depending on the performance level during the effective opera-
tion period).

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

The private party will generally be required by the project agreement to 
take out insurance for specific risks, although Romanian PPP law does 
not mandate the type of insurance required. This is particularly the case 
with a special purpose vehicle structure and will be expected by both 
lenders and the public body, following the recommendations of the 
standardised documentation. While not mandatory, to obtain better 
value for money, the public body may agree to a mechanism whereby 
the risk of insurance becoming increasingly expensive or unavailable 
on commercially reasonable terms is shared between the parties.
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Default and termination

42 What remedies are available to the government party for 
breach by the private party?

If the private party defaults in its obligations under the PPP contract 
and the PPP contract is, therefore, terminated by the public party, the 
assets acquired under the contract by the special purpose vehicle, rep-
resenting the object of the contract, as well as those necessary for the 
performance of the public service, may be transferred to the public 
party against compensation, which is set in reference to the undepreci-
ated value of those assets; however, in this case, the damages produced 
by the private party will be deducted from the value of such compensa-
tion. Additionally, if such possibility is mentioned in the contract, the 
public party may replace the private party in case the latter defaults on 
its obligations under the contract, on its own initiative or the financing 
party’s.

Similarly, where shares in the special purpose vehicle were 
acquired by the public party from the private party upon termination 
of the PPP contract, the damages produced by the private party will be 
deducted from the value of the acquisition price provided, of course, 
the private party defaulted on its obligations.

43 On what grounds may the PPP agreement be terminated?
The typical grounds for termination are as follows:
• default by the PPP company (particularly default on attainment of 

the performance criteria or performance indicators);
• default by the government party;
• a voluntary decision by the government party; and
• termination in the event of prolonged force majeure.

44 Is there a possibility of termination for convenience?
The government party will include a termination right for convenience 
clause in all project agreements to enable it to terminate the contract. 
The law is silent on the possibility of the private party to unilaterally 
terminate the PPP contract so a potential termination right will be set 
in the PPP contract.

45 If the PPP agreement is terminated, is compensation 
available?

If a government party has unilaterally terminated the PPP contract, 
then the private party will be entitled to just compensation, as set in the 
awarding documentation of the PPP contract.

Financing

46 Does the government provide debt financing or guarantees 
for PPP projects? On what terms? Which agencies are 
responsible?

No. Debt financing provisions by the public party are contained in 
Romanian PPP law.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

It is envisaged that lenders will typically enter into a direct agreement 
with the relevant governmental institution. According to expected 
changes to the PPP law, it is envisaged that such direct agreements will 
be inclusive of the warranties to be granted by the PPP parties, either 
public or private. It is also expected that direct agreements will provide 
for the right of consultation in favour of the financiers in the case of 
appointment of a new private partner, as permitted under the PPP law.

48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

According to expected changes to the PPP law, it is envisaged that such 
direct agreements will be inclusive of the warranties to be granted by 
the PPP parties, either public or private. Also, it may reasonably be 
expected for lenders to include provisions allowing them to exercise 
step-in rights or take over the PPP project.

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions 
as the project company?

There is no practice nor case law on these aspects but it is expected that 
Romanian PPP contracts would go in line with the relevant interna-
tional practice and customs.

50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

There is no practice nor case law on these aspects but it is expected that 
Romanian PPP contracts would go in line with the relevant interna-
tional practice and customs.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
The PPP contract must be governed by local law, irrespective of the 
nationality of the private party.

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

There are no immunities granted to the government party in PPP 
transactions.
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53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

No. Disputes are settled by courts of common jurisdiction. The PPP 
contract is an administrative contract, therefore, the settlement regime 
of disputes with private parties shall only be subjected to settlement by 
the common courts of jurisdiction.

54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

No. There is no general requirement to enter into mediation or other 
preliminary dispute resolution procedure as a condition for seeking 
court settlement; however, there may be specific contractual obliga-
tions compelling parties to a project agreement to do so. Preliminary 
steps to resolve disputes through negotiation are often required in PPP 
contracts.

55 Is there a special mechanism to deal with technical disputes?
Such mechanisms shall be contractually agreed. Technical disputes 
are often subject to expert determination under PPP contracts. Expert 
determination is often favoured for highly technical matters and to 
enable disputes to be resolved quickly in order not to disrupt construc-
tion or operation of facilities.
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Spain
Manuel López
Ashurst

General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

The origin of PPPs dates back to the nineteenth century, when a 
liberal conception underestimated the public administration’s capac-
ity to develop commercial and industrial activities. Additionally, the 
resource shortage to launch large infrastructure projects boosted the 
expansion of the PPP. The initial model was created in relation to 
Spain’s railway infrastructure, and, in 1972, it was further developed 
with regard to motorways. The latest update was made in 2003 follow-
ing a regulation that generally dealt with PPPs for any sector.

Under the concept of PPP in Spain, several statutory defined con-
tracts may be encompassed, by which, as a general rule, a contractor 
builds and maintains an infrastructure and, in exchange, it operates 
such infrastructure and receives the benefits derived from its exploi-
tation. A PPP may also refer to the management of a public service 
that, in turn, may require the construction of certain infrastructure. 
Both cases must be privately funded (whether fully or partially). 
Consequently, the Spanish PPP may be framed within the concept of 
design-build-finance-maintain-operate contracts.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

PPP contracts have been used for many kinds of public infrastructure, 
in particular for transport (roads, underground systems, tramways, 
railways, ports and airports) and social services (hospitals, schools and 
prisons).

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

There is no specific legislation regarding PPPs, but the Spanish 
Procurement Law foresees an extensive general regulation regarding 
PPPs, referring to aspects such as:
• rights and obligations of contractors;
• powers of the public administration;
• the economic-financial regime;
• the modification of the agreement; and
• termination causes, etc.

In some sectors, such general regulation may be completed with secto-
rial legislation (eg, roads). Furthermore, specific administrative clauses 
are approved for each PPP.

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

There is no centralised Spanish PPP authority. PPP projects may be 
tendered by central, regional or local authorities, depending on their 
competencies, and the relevant activity sector. However, it should be 
highlighted that, in 2015, the Spanish National Evaluation Office was 
created for the sole purpose of analysing the financial sustainability of 
existing and new PPPs. In some cases, it also issues mandatory reports.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

See question 4. Public administrations enter into PPP projects accord-
ing to their competencies. Additionally, central authorities act through 
their different governmental departments depending on the specific 
sector to which the PPP is concerned. By way of example, while PPPs 
relating to motorways that connect some of the main Spanish cities are 
tendered by central authorities, PPPs concerning local transportation, 
such as the underground or tramway, are procured by local authorities.

6 How is the private party in a PPP remunerated in your 
jurisdiction?

It depends on the PPP. As a general rule, PPPs transfer the demand 
risk to the contractor, and their revenues mainly depend on the use of 
the relevant infrastructure (as is the case for motorway PPPs). Further 
ways to remunerate the contractor are:
• availability payments dependent on an adequate performance 

of the service provided to the user (measured by predefined 
criteria); and

• benefits derived from its commercial activities directly related to 
the infrastructure.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

In general, revenue and usage risk are assumed by the contractor as 
an essential element of a PPP. Nevertheless, this circumstance may 
be mitigated by the provision of availability payments by the public 
administration (see question 6).

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

No. The government is committed to complying with its payment 
obligations under the agreement itself. Additionally, before tendering 
a PPP, as well as in any other agreement, the government party shall 
fulfil several requirements, which include the obligation to obtain a 
certificate evidencing a budgetary provision intended to the relevant 
agreement.

9 Is there any cap on the rate of return that may be earned by 
the private party in the PPP transaction?

A cap on the rate of return that may be earned by the contractor is not 
specially foreseen in the Spanish Procurement Law or in a standard 
financial PPP plan. However, the tender documentation may include 
a provision by which, if the contractor’s revenues reach a certain ceil-
ing, the earnings arising from such excess shall be shared between the 
contractor and the government party.

10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

The direct assignment of the PPP requires, according to the general 
regime (ie, it applies to any public contract assignment), the following:
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• prior authorisation from the government party;
• that at least 20 per cent of the operation has elapsed;
• that the transferee shall comply with all requirements for entering 

into contracts with the authority; and
• that the transfer shall be formalised in a public deed whereby the 

transferee assumes all the transferor’s rights and obligations.

Note that the PPP agreement may include a provision by which a 
change of control over the contracting company may be deemed as a 
direct assignment. In the absence of specific provisions with regard to 
indirect transfers, it would be advisable to notify the government party 
in advance.

Procurement process

11 What procedures normally apply to a PPP procurement? 
What evaluation criteria are used to award a PPP transaction?

The government party decides on the procedure to grant a PPP 
according to the law. As a general rule, it applies an open or restricted 
procedure. By means of those methods, every interested bidder (in the 
open procedure) or some bidders shortlisted by the government party, 
may submit their proposal, and any negotiations of contract terms 
with the bidders shall be excluded. However, in some cases expressly 
provided for by law, a negotiated procedure may be used. Using this 
method, the public administration selects the contractor legitimately, 
after consulting with various candidates and negotiating the contract 
terms with one or several of them. As an exception, the competitive 
dialogue may be applied for particularly complex PPPs.

The award decision shall select the most economically advanta-
geous tender. The evaluation criteria to be used by the government 
party rely on the object of the PPP, such as the quality provided, the 
price, the execution time and environmental issues, etc. When only 
one awarding criterion is used, this must be that of the lowest price.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in 
the procurement documentation during the procurement 
process, without altering such terms with respect to other 
proponents? How are such deviations assessed?

The government may consider proposals to deviate from the scope or 
technical characteristics of the work if it is foreseen in the tender docu-
mentation. This shall specify the elements and the conditions under 
which a proposal may vary or improve the characteristics of the work 
proposed by the government.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

The government may consider unsolicited proposals; however, public 
contracts shall be awarded according to the proceedings foreseen by 
the law, for the purposes of guaranteeing the principles of transpar-
ency, publicity, competition, equality and non-discrimination.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

Bidding costs are borne by the unsuccessful proponent. Nevertheless, 
exceptionally, if the government party grants a bidder a PPP based on 
a feasibility study (a document required to award a PPP) designed by 
another bidder, the latter is entitled to compensation.

15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does 
not, are there any mechanisms during the procurement 
process to ensure that the applicable PPP transaction, once 
awarded, is financeable?

The Spanish Procurement Law does not specifically foresee that the 
proposal includes financing commitments for the PPP transaction. 
Nevertheless, it is common that the tender documentation requires 
such financing commitments to be submitted along with the proposal.

16 May the government ask its counsel to provide a legal 
opinion on the enforceability of the PPP agreement? May it 
provide representations as to the enforceability of the PPP 
agreement?

In most cases, the government does not have external counsel (ie, law 
firms) but is advised by its in-house legal department. The specific 
administrative clauses on which the PPP is based are subject to a report 
issued by the aforementioned legal department of the government 
party. However, such a report is issued for internal purposes (ie, there is 
not a legal opinion). The enforceability of the contract is established by 
law and there are no further representations made by the government.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

There are no restrictions on participation in PPP projects by foreign 
entities and they may exercise control over the project companies. 
Companies within the EU shall evidence their contracting capacity 
by registering with the relevant registry according to the regulation of 
the corresponding country. Non-EU companies prove their contract-
ing capacity through a report evidencing reciprocity with respect to 
Spanish companies. Such report is not required for companies from 
member states that are a party to the Agreement on Government 
Procurement.

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate 
the choice of governing law?

The Spanish Procurement Law does not mandate any particular form 
of contract governing design and construction activities nor the choice 
of governing law. PPPs usually identify the Spanish regulation as the 
governing law for projects located in Spain.

19 Does local law impose liability for design defects and, if so, on 
what terms?

Spanish Procurement Law imposes liability for the design, construc-
tion and operation of the infrastructure on the contractor. In particular, 
a 10-year liability period as from the completion of construction, 
established in section 1,591 of the Spanish Civil Code, exists, pursuant 
to which the contractor is liable for the latent effects (ie, the damages 
caused by the collapse of a building as a result of defects in its construc-
tion). Additionally, tender documentation usually includes a provision 
for damages in the event that the public work is ruined owing to hidden 
faults as a consequence of a breach of the contractor.

20 Does local law require the inclusion of specific warranties? 
Are there implied warranties in cases where the relevant 
contract is silent? Does local law mandate or regulate the 
duration of warranties?

The public administration, as a general rule, requires the contractor to 
provide a guarantee to be enforced in case the contractor has to pay the 
public administration any damages caused during the execution of the 
contract or as a consequence of its contractual default, among others. 
Tender documentation typically requires two kinds of guarantee:
• a guarantee equivalent to a percentage of the offered budget of the 

investment, during the construction period; and
• a definitive guarantee equivalent to a percentage of the budget of 

the investment, during the operational period.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

The tender documentation may foresee the consequences for delay in 
construction, such as daily penalties proportional to the budget of the 
investment. The tender documentation may include penalty clauses, 
although they may not exceed the following limits:
• 10 per cent of the budget of the investment during the construction 

phase; and
• for each year, 20 per cent of the operational income of the previous 

year, for the operational phase.
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22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

The Spanish Procurement Law obliges the contractor to pay any dam-
ages that may be caused to third parties, except when such damages 
have been caused by reasons attributable to the government party, and 
does not specifically foresee the possibility to limit indirect or conse-
quential damages. However, this risk is, to a large extent, mitigated as 
the tender documentation commonly obliges the contractor to take 
out a civil responsibility insurance policy that covers damage to third 
parties.

23 May a contractor suspend performance for non-payment?
Non-payment for a period exceeding four months entitles the contrac-
tor to suspend the performance of the contract by giving one month’s 
prior notice to the government party.

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ 
clauses?

PPP structures in Spain typically have two phases: construction, and 
operation and maintenance. During the construction phase, the con-
tractor does not usually receive any payments from the government 
party, or the users, until the project is in service. In that context, the 
pay if paid or paid when paid clauses related to construction are not 
applicable to payments during the construction phase.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

Yes.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

Yes. Although the contractor may be entitled to the rebalancing of its 
financial position (eg, by the extension of the PPP’s term). However, 
the tender documentation shall foresee the possibility to amend the 
PPP; otherwise, the PPP cannot suffer any substantial amendments (ie, 
other interested potential bidders might have participated if they had 
known such modifications, or the bidders who took part in the tender 
might have submitted different offers).

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

The events that trigger the obligation to rebalance the financial posi-
tion of the PPP are as follows:
• amendment by the government party of the terms and conditions 

of the PPP for public interest reasons;
• force majeure, if it causes a substantial change in the economic 

terms of the PPP;
• direct actions from the government party that would result in a 

substantial change in the financial balance of the PPP; and
• any other cases set out in the tender documentation.

The government party considers and decides at its discretion whether 
a rebalancing measure is appropriate or not, although it may be agreed 
with the contractor.

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

The contractor has the right to mortgage the PPP in connection with its 
financing, following prior administrative authorisation by the govern-
ment party.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

If the construction works in relation to the PPP are subcontracted, sub-
contractors are only obliged in relation to the contractor, who assumes 
the whole liability before the government party.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

The Spanish Procurement Law does not specifically set forth that pri-
vate parties’ obligations during the operating period shall be defined in 
detail. Depending on the PPP, the relevant obligations are defined in 
detail in the tender documentation, or only performance criteria are 
established.

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure 
to operate and maintain the facility as agreed?

Yes. Deductions from availability payments are possible according to 
the provisions of tender documentation. Such deductions are gener-
ally in relation to poor performance of the PPP and are compatible with 
penalties.

32 Are there any legal or customary requirements that 
facilities be refurbished before they are handed back to the 
government party at the end of the term?

Upon termination of the PPP, once its term has expired, the infra-
structure must be reverted to the government party in a good state of 
conservation and use, including all constructions works, as well as any 
assets and installations needed to operate the PPP. These conditions 
will be met as long as the contractor duly carries out the replacement 
investments and the preventive and corrective maintenance of the 
infrastructure, keeping it in good working condition, according to the 
technical tender clauses.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

The risk of delays in commercial or financial closing is commonly allo-
cated to the contractor.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

The risk of delay in obtaining the necessary permits is allocated to the 
contractor, save in the case of lack of diligence of the government party 
in the performance of its duties.

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

Force majeure risk is allocated to the government and is defined with 
reference to the following specific events:
• fire caused by atmospheric electricity;
• natural phenomena with a catastrophic effect, such as tidal waves, 

earthquakes, volcanic eruptions, soil movement, sea storms, floods 
or other similar events; and

• damage caused during war, riots or other relevant alterations of 
public order.

Under Spanish law, it may be construed that the definition of force 
majeure is not restricted and, as such, other events of force majeure 
may apply. These include force majeure caused by terrorist attacks 
on the infrastructure, creating a substantial alteration of public order, 
although this scenario must be analysed on a case-by-case basis.

Geotechnical and environmental risks are allocated to the contrac-
tor, although, in the contract for the construction works, such risks are 
re-allocated to the subcontractor.

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

Such risks are allocated to the contractor, although, in the contract for 
the construction works, such risks are re-allocated to the subcontractor 
and, during the operating phase, to the entity responsible for the opera-
tion and maintenance of the infrastructure.
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37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

Political risks are assumed by the government party, as the contractor 
is entitled to compensation should the PPP be nationalised or expropri-
ated (see questions 43 and 45).

Discriminatory changes of law (ie, changes that are not deemed as 
general obligations applicable to any contractor) may trigger the obli-
gation of the government to pay compensation to the contractor.

Macroeconomic risks are customarily allocated to the contractor, 
unless it may be argued that the economic fundamentals of any given 
contract have been materially changed owing to an unexpected event 
that has caused an unreasonable economic burden to the contrac-
tor (rebus sic stantibus clause). Where the rebus sic stantibus clause 
applies, the relevant risk may be shared between the parties at stake.

38 What events entitle the private party to extensions of time to 
perform its obligations?

Force majeure events or those attributable to the government party 
may entitle the private party to extensions of time to perform its obliga-
tions. Additionally, note that any extensions or reductions of the PPP 
term may be agreed as a rebalancing measure, if necessary.

39 What events entitle the private party to additional 
compensation?

The tender documentation generally foresees compensation events in 
connection to the following:
• force majeure;
• direct actions from the government party that result in substantial 

changes in the financial balance of the PPP; and
• early termination.

Be aware that the extension of the compensation in case of early ter-
mination varies depending on the party to which the early termination 
event is attributable.

40 How is compensation calculated and paid?
Compensation is calculated and paid by the government party whose 
resolutions rendered in the exercise of its powers will be immediately 
enforceable.

In the case of early termination events, the calculation of compen-
sation is mandated by law, which refers the concepts included therein. 
Note that the tender documentation generally contains further details.

Should the compensation result from direct actions from the gov-
ernment party, it should restore the existing financial balance of the 
PPP at its awarding time. Last, if the compensation is owing to force 
majeure events, the government party shall pay the contractor the min-
imum return agreed in the PPP. In these two cases, compensation may 
be calculated on a case-by-case basis.

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

The tender documentation generally includes a section in which 
insurance obligations are defined. Such obligations may distinguish 
different types of insurance depending on the stage of performance of 
the PPP (construction or operating phase).

The risk of the insurance becoming unavailable on commercially 
reasonable terms is allocated to the contractor.

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

See questions 20 and 21. Additionally, the government party may agree 
a temporary seizure of the project in the case of a serious breach of its 
obligations by the contractor.

43 On what grounds may the PPP agreement be terminated?
The tender documentation generally sets forth long lists of termination 
events. According to Spanish regulations, some circumstances that may 
give rise to termination are the following, among others:
(i) death of the individual contractor or extinction of the contractor’s 

legal entity;
(ii) insolvency;
(iii) mutual agreement to terminate the PPP;
(iv) temporary administration of the PPP beyond the maximum period 

set out in the law;
(v) government party’s payment delay of more than six months;
(vi) confiscation;
(vii) end of the operation for reasons of public interest;
(viii) impossibility to operate and maintain the infrastructure or service 

owing to agreements signed by the government party after signa-
ture of the PPP;

(ix) force majeure; and
(x) contractor’s abandonment or breach of its essential obligations.

44 Is there a possibility of termination for convenience?
Yes.

45 If the PPP agreement is terminated, is compensation 
available?

Yes. The compensation depends on the cause of termination. Should 
the termination cause be attributable to the government party, it shall 
pay the contractor expropriation costs and construction works costs, 
duly amortised (by applying the linear method). The compensation is 
calculated by the government party and shall be paid within six months 
of its determination. The termination cause is not deemed to be attrib-
utable to the contracting body in cases (i), (ii), (iv) and (ix) referred to 
in question 43.

If the termination cause is not attributable to the government party, 
the amount to be paid to the contractor as termination compensation 
is equal to the value of the PPP determined in the auction that shall be 
held in order to re-award the PPP to a new contractor.

In cases (vi), (vii) and (viii) referred to in question 43, the govern-
ment party shall additionally pay the contractor a compensation for 
damages.

The mutual agreement that terminates the PPP shall determine the 
compensation, if necessary.

Financing

46 Does the government provide debt financing or guarantees for 
PPP projects? On what terms? Which agencies are responsible?

Yes. The government may contribute to PPP financing or grant guaran-
tees, both during the construction of the infrastructure and its operating 
phase. Nonmonetary contributions are allowed. The tender documen-
tation shall foresee governmental contributions or guarantees, which 
cannot be increased after the awarding of the PPP.

There are several agencies responsible for providing debt financ-
ing, which serve central or regional governments. The most significant 
central agency is the Official Credit Institute.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

No. Direct agreements between the government party and the lend-
ers are not required and, customarily, are not used. However, prior 
authorisation of the government party is required for granting certain 
securities to mortgage the PPP or to pledge credit rights arising from the 
PPP in favour of lenders.

48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

In case the PPP is mortgaged in favour of a lender and the government 
party terminates the PPP owing to a contractor’s breach, the former 
may take over the PPP provided that the government party deem it 
compatible with the PPP’s purpose.
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49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions as 
the project company?

Direct agreements are not used (see question 47); therefore, lenders do 
not have cure rights directly in respect of the government party.

50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

The Spanish Procurement Law does not specifically foresee that the 
gains from a PPP refinancing shall be shared but the tender documenta-
tion may provide for this. In some cases, the tender documentation may 
establish the rebalancing of the PPP in favour of the government party 
in case of refinancing of the PPP or of changes in its basic financial con-
ditions implying an upside for the contractor.

There are no restrictions on refinancing; however, the tender docu-
mentation usually requires a minimum equity to be contributed to the 
project.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
All PPP agreements entered into by the Spanish government must be 
governed by the Spanish Procurement Law. Note that, while the Spanish 
regulation commonly traditionally governed PPP finance agreements 
entered into between contractors and lenders, it is becoming more 
common for some finance or re-finance agreements to be governed by 
English law.

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

The government party has the power to resolve any doubts that arise 
during the term of the PPP on the interpretation, modification, effects 
and termination, within the limits and subject to the qualifications set 
out by the law. Additionally, the government is entitled to sovereign 
immunity and may waive it according to international public law.

53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

PPPs entered into with public administrations (as defined in the Spanish 
Procurement Law) cannot be submitted to arbitration. Central, regional 
and local government qualifies as public administration. However, 
disputes arising from PPPs entered into with entities belonging to the 
public sector that are not considered as public administrations, may be 
referred to arbitration.

54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

A resolution rendered by the government party in the exercise of its 
powers will be immediately enforceable, concluding the administra-
tive proceedings. Therefore, such a resolution may be appealed directly 
before the administrative court.

55 Is there a special mechanism to deal with technical disputes?
No.
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General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

Being the home to many large PPP projects that are among the high-
est valued PPP projects in the world (eg, the third airport of Istanbul, 
the third bridge of Bosphorus and the Eurasia highway tunnel project), 
Turkey has, over time, developed many different PPP models and pro-
jects in different sectors such as the following:
• build-operate-transfer (BOT) model for infrastructure projects 

such as highways, airports and electricity generation facilities;
• build-lease-transfer (BLT) model for healthcare projects (and 

education facilities, under a separate piece of legislation yet to be 
implemented);

• transfer of operating rights (TOR) for ports and airports; and
• build-operate (BO) model for thermal electrical energy generation 

facilities.

In addition to the above-mentioned PPP models, Turkey has also 
implemented certain PPP projects by partnership or agreement at gov-
ernment level, through use of intergovernmental agreements (IGAs) 
and host-government agreements (HGA). The IGA-HGA models have 
been used for energy projects including nuclear power plants and oil 
pipelines.

The most commonly used models in Turkish PPP projects (particu-
larly greenfield projects) are the BOT and BLT models, which are the 
basis for the answers to the questions set out below.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

In Turkey, the PPP model has most actively been used in the transporta-
tion (especially highways and airports), healthcare and energy sectors. 
After the enactment of the new energy legislation (and reserving the 
special status of the nuclear power plant and pipeline projects), the PPP 
model has no longer been practicable in the energy sector in Turkey.

Drinking and utility water systems and treatment plants, geother-
mal and waste water facilities and heating facilities, national parks, etc 
(municipality projects) are normally projects falling under the juris-
diction of municipalities and metropolitan municipalities, and these 
projects may also be carried out under the BOT model together with 
the applicable municipality legislation. However, given the total num-
ber of municipalities in Turkey, we can say that volume-wise the BOT 
model is not generally used in municipal projects compared with trans-
portation or healthcare projects that have been initiated at a national 
level.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

The legislative framework dealing with various models and sectors in 
Turkey is consolidated under a single umbrella law. All PPP models, 
except for the IGA-HGA model, are codified in separate legislative 
pieces, the most important of which can be listed as follows:
• Law No. 3996 on the Procurement of Certain Investments and 

Services under the BOT Law;

• Law No. 6428 on the Construction, Renovation and Purchase of 
Services by the Ministry of Health by way of the Public-Private 
Cooperation Model and Amendments to Certain Laws and 
Decrees with the Force of Law (BLT Law); and

• Law No. 4046 on Privatisation Practices (Privatisation Law).

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

There is no single PPP procuring authority in Turkey but each govern-
ment party in charge of provision of certain services or infrastructure 
has a division allocated to the PPP-related works. Note that the Turkish 
High Planning Council has played an important role in PPP projects, 
including:
• strategising and giving the preliminary approval of projects;
• determining the tender procedure in BOT projects;
• assisting the Council of Ministers (with the transition period to the 

presidential system in Turkey although the concept of council of 
ministers continues, duties of the council of ministers have been 
transferred to the president or the presidency) in determining of 
economic, social and cultural targets; and

• deciding policies and adopting high-level decisions in respect to 
Turkish domestic and foreign economic activities.

Following the recent changes to Turkey’s constitution, changes may be 
introduced in terms of the decision-making process for PPP projects. 
With the transition period to the presidential system, the role of the 
Turkish President in implementing PPP projects has also significantly 
increased. According to Circular No. 2018/3 published in the Official 
Gazette on 2 August 2018, the duties of the High Planning Council have 
also been transferred to the President.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

Projects implemented in Turkey in whole or in part, in which the gov-
ernments of different countries are involved, have IGAs procured by 
the government at the national or international level. Other than 
this, Turkish PPP projects can be classified as projects procured at the 
national and municipal levels. The most common PPP projects in the 
fields of transportation, energy, healthcare, etc are carried out at the 
national level, and involve the direct participation of the state (eg, the 
Ministry of Health for healthcare projects and the General Directorate 
of Infrastructure Investments of the Ministry of Transportation and 
Infrastructure for highways and tunnels, etc), or that of relevant gov-
ernmental bodies (the General Directorate of Highways for highways 
and bridges, the General Directorate of State Airports Authority for 
airports, etc).

6 How is the private party in a PPP remunerated in your 
jurisdiction?

The response depends on the model being used in a specific project. In 
PPP projects using the BLT model, the private party receives availabil-
ity payments directly from the Ministry of Health for making available 
the healthcare facilities and service payments for ancillary services 
provided by the private party.
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In theory, BOT projects may involve toll fees collected by the private 
party, contribution fees paid by the government party, or a combination 
of both of these mechanisms. In practice, however, BOT projects imple-
mented in transportation sectors in Turkey only involve toll fees subject 
to volume guarantees. In addition, in airport BOT projects, passenger 
service fees determined under the PPP agreement are also allocated to 
the private party. In general, subsidies granted by the government party 
are also available in airport sector PPP projects. As such, guarantees 
amounting to a certain number of passengers in a given contract year 
are key subsidies in the Turkish context. If the actual number of passen-
gers using the airport falls below the guaranteed number within the rel-
evant year, the government party provides some incentives accordingly. 
Equally, revenue guarantees are commonly seen in this sector. The lat-
ter typically works both ways: if the actual revenues in relation to the 
relevant year are below the guaranteed total revenue for the relevant 
year, the government party will pay the difference. Conversely, if the 
private partner generates more than the guaranteed revenue amount, 
the surplus revenue will be shared with the government party.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

To share revenue or usage risk, the government may provide demand 
and volume guarantees to projects implemented under the BOT model. 
In fact, numerous highway and airport PPP projects have benefited and 
continue to benefit from demand and volume guarantees.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

In Turkey, availability payments are predominantly applicable to 
healthcare PPP projects. As the contracting entity in these projects is 
the Ministry of Health, that is, the state itself, the availability payments 
must be included in the annual budgetary law.

9 Is there any cap on the rate of return that may be earned by the 
private party in the PPP transaction?

There is no statutory cap as to the rate of return to be generated within 
the operation term of the project.

10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

Restrictions on transfer of ownership interests vary depending on the 
project and model used, and are announced as part of the tender speci-
fications at the initial stage of the respective projects.

Share transfers triggering change of control, and in certain projects 
all share transfers, in the project company are subject to prior consent 
of the government party in most of the PPP agreements under Turkish 
law. In BLT projects, the project company should obtain prior approval 
of the administration in the event of wishing to terminate its contracts 
with engineering, procurement and construction (EPC) and operations 
and maintenance (OM) companies. Notwithstanding, share transfer 
restrictions for EPC and OM contractors are not set out under project 
agreements.

Procurement process

11 What procedures normally apply to a PPP procurement? What 
evaluation criteria are used to award a PPP transaction?

The procedures applicable to the procurement process depend on the 
type of PPP method used for each project. These procedures include 
the preliminary approval of the High Planning Council (with the recent 
transfer of the High Planning Council’s duties to the Turkish President, 
the preliminary approval of the President is required), upon which 
the relevant government party carries out the implementation of the 
procurement process. Procurement procedures available under the 
relevant PPP laws include closed bidding among all bidders, closed bid-
ding among predetermined bidders and open bidding and bargaining.

In BOT projects, the tender is awarded to the bid that involves the 
shortest operation period among the candidates that meet the technical 
requirements. In BLT projects, on the other hand, the tender is awarded 

to the bid that provides the maximum amount of benefit while mitigat-
ing the costs as much as possible. Procurement procedures in both mod-
els are set out in detail in the relevant laws and regulations.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in the 
procurement documentation during the procurement process, 
without altering such terms with respect to other proponents? 
How are such deviations assessed?

All procurement and tendering procedures in all types of PPP models 
under Turkish law are legally required to be implemented and carried 
out on a non-discriminatory and objective basis. This is one of the main 
principles applicable to all PPP models. All bidders are subject to the 
same terms and conditions. However, to make minor amendments to 
the tender principles or procedures is possible; it is a constitutional and 
legal obligation to ensure such amendments are applicable to each bid-
der in a non-discriminatory manner.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

Except projects based on the IGA-HGA model, unsolicited propos-
als cannot be considered in PPP transactions. Projects based on the 
BOT or BLT models, for example, were initiated by the High Planning 
Council (initiated by the Turkish President (see question 4)), and 
tendered accordingly. However, tender specifications may include pre-
qualification, which may, therefore, involve less participants, but would 
still be based on the statutory tendering rules, and consequently would 
not be considered as an unsolicited proposal. If there is a specific need in 
a particular field, the private entities may bring the matter to the atten-
tion of the relevant authorities in order to trigger the statutory process.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

No.

15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does not, 
are there any mechanisms during the procurement process to 
ensure that the applicable PPP transaction, once awarded, is 
financeable?

It is usually common that the tendering stage and the PPP agreements 
include financing commitments and impose the financing obligation on 
the private party. Starting from the initial tendering stage, each step of 
the procurement process necessitates submission of an acceptable form 
of guarantee (mostly a bank letter of guarantee, sometimes cash col-
lateral, treasury bills, etc) by the bidder and ultimately when a bidder 
(or a qualified bidder) becomes the contracting party. The guarantee 
amount is normally set and announced during the tendering stages 
and corresponds to a certain percentage of the investment amount or 
bid amount. At each step during the tendering process, the previously 
submitted form of guarantee would need to be replaced with a new one 
that satisfies the criteria for an acceptable form and amount of guaran-
tee for the next step. The PPP agreements also include obligations as to 
the submission of guarantees at each separate phase of the contractual 
relationship. In the event the private party fails to fulfil its financial com-
mitments relating to the relevant stage, the government party is con-
tractually entitled to terminate the agreement (or disqualify the bidder 
from the tendering process) and liquidate the guarantee submitted by 
the bidder or the contracting private party.

16 May the government ask its counsel to provide a legal opinion 
on the enforceability of the PPP agreement? May it provide 
representations as to the enforceability of the PPP agreement?

During the initial phase, healthcare projects implemented under the 
BLT model, and generally in airport projects under the BOT model, the 
government party normally asked for its (in-house or sometimes out-
of-house) counsel to provide a legal opinion on the enforceability of the 
PPP agreement. Legal opinion as to the enforceability of the PPP agree-
ments in highway projects is provided by the project companies’ legal 
counsel.
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17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

Under Turkish law, foreign investors are subject to the same treatment 
as local investors. Normally, in PPP healthcare, airport or road and 
tunnel-related transportation sectors, there is no foreign shareholding 
restriction. However, there are a limited number of exceptions to this 
principle, which include restrictions on foreign control or ownership in 
a limited number of regulated sectors (port operations being an exam-
ple where the PPP model can be used owing to cabotage law, since 
port operations also include operation of sea-going vessels in Turkish 
waters), and certain approval or notification requirements in others 
(eg, energy).

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate 
the choice of governing law?

No. There is no statutory mandate of any form of contract or any spe-
cific governing law for design and construction activities. However, 
in order to ensure a back-to-back interface between the relevant PPP 
agreement and the construction agreement, in practice, many sectors 
and models have a tendency for the construction agreements to be gov-
erned by Turkish law too, mirroring the governing law of the relevant 
project agreement or the implementation contract of the project.

Turkish law is the governing law in PPP agreements.

19 Does local law impose liability for design defects and, if so, on 
what terms?

The private party and its contractor alike have joint and several liabili-
ties subject to different legal defence rights for the works. In any case, 
liabilities of a private party with regard to the contracting party always 
remain intact. Liability periods for defects according to the Turkish 
Code of Obligations No. 6098 (TCO) are:
• five years as of the date of delivery in respect of an immovable 

property; and
• 20 years as of the date of delivery irrespective of the nature of the 

property in case of gross default of the contractor.

Under Turkish law, the owner is obliged to conduct an inspection of the 
construction upon delivery of the construction by the contractor, and 
in the event the owner determines any defect, such defects should be 
reported by the owner in due course. If it is determined that the con-
tractor is liable for the defect in the construction, the owner can exer-
cise either of the following rights:
• rescind the contract (the owner can exercise this right if the works 

are performed on the owner’s immovable property and if the 
removal of works will cause considerable damage and be very 
costly);

• request a discount proportionate to the defect; and
• request repair work from the contract free of charge. However, 

there is no specific provision as to design defects under Turkish 
law. 

PPP agreements may also include detailed clauses as to the liability 
for defects and the allocation of liability between the designer and 
contractor.

20 Does local law require the inclusion of specific warranties? 
Are there implied warranties in cases where the relevant 
contract is silent? Does local law mandate or regulate the 
duration of warranties?

The TCO sets forth the warranties of contractors. These can be listed 
as follows:
• to complete works on time without any defects;
• to deliver the works without defects; and
• to take-into-account the interests of the owner in a prudent 

manner.

Further, the parties can agree upon additional warranties contractu-
ally. Accordingly, the TCO contractors should carry out their works 
with due care and start and finish the works on time. In principle, 

the contractor should carry out the works directly with its employees 
under its supervision and control. The contractor can also subcontract 
the works if they do not require specialisation of the contractor owing 
to the specific nature of the works. The contractor also warrants pro-
viding the required equipment to carry out the construction works. 
Additionally, in the event that materials for the works are procured by 
the contractor, the contractor is liable for any defects of such, as is the 
seller of such material.

Under Turkish law, warranty periods can be freely determined 
between the parties based on the principle of freedom of contract. In 
cases where the warranty period has not been set under the contract, 
statutory defect limitation periods will apply. Accordingly, in case of a 
breach of contract arising from a defect (whether patent or latent), the 
limitation period is as stated in question 19.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

The concept of ‘liquidated damages’ has no equivalent under the 
Turkish law. However, the TCO defines ‘penalty clauses’ under Turkish 
law. The concept of ‘penalty’ under Turkish law stands somewhere 
between common law’s ‘liquidated damages’ and ‘penalty’ concepts 
and is a legally acknowledged and enforceable concept. The types of 
penalty clauses under Turkish law are as follows:
• A penalty that can be claimed instead of performance: where a 

penalty has been stipulated for non-performance or imperfect per-
formance, the non-breaching party can, unless otherwise agreed, 
only demand either the performance of the contract or the pay-
ment of the penalty.

• A penalty that can be claimed in addition to performance: where 
the penalty is agreed for non-performance at the time or at the 
place agreed between the parties, the non-breaching party is enti-
tled to claim both performance and penalty.

• A penalty for contract withdrawal: the withdrawal penalty entitles 
each party to withdraw from the contract by paying a determined 
amount.

Penalties can also be classified into two categories based on their cal-
culation method:
• a one-time payment (stated as a lump sum amount or calculated 

based on a formula); or
• an amount that is multiplied by each day, week, etc that the delay 

or violation continues.

The defaulting party must pay the penalty envisaged under the con-
tract for its failure, even if such a failure does not cause any damage to 
the other contracting party. These penalties are not punitive in nature, 
but are merely intended to relieve the non-defaulting party from the 
burden of proving the actual damages suffered.

The parties are free to determine the amount of penalty clause. 
The judge may reduce the unreasonable or excessive penalty clause by 
discretion. However, ‘merchants’ (eg, companies) cannot ask a court to 
make an adjustment of the unreasonable penalty clause.

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

Under Turkish law, liability cannot be limited prior to the occurrence of 
the damages as follows:
• in case of wilful misconduct or gross negligence; or
• if the works or services provided under the agreement can only be 

carried out provided within the scope of a licence or authorisation 
provided by the government.

23 May a contractor suspend performance for non-payment?
According to the TCO, in synallagmatic contracts where both contract-
ing parties assume mutual obligations to each other, and unless there 
is a contractual or logical sequence of timing of performance, in case 
one of the parties does not perform its obligations, the other party may 
suspend performance of its obligation until the performance of other 
party’s obligation is secured. In this respect, the contractor may sus-
pend performance for non-payment.
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24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ clauses?
‘Pay if paid’ clauses are not regulated or expressly prohibited under 
Turkish laws. By virtue of the freedom of contract principle, subject to 
mandatory provisions of Turkish law, such clauses are used in Turkish 
practice. Equity and good faith principles are the most important con-
cepts which may affect the enforceability of pay if paid clauses. Under 
Turkish law, neither party can benefit from its own default or breach. 
Therefore, if a party cannot receive payments under an initial agree-
ment because of its own default or any error attributable to it, then 
such a party cannot rely on a pay if paid clause because this mechanism 
would be assessed against the principle of good faith. However, each 
case should be assessed separately based on its specifics.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

Equivalent project relief clauses are enforceable to the extent that such 
clauses do not conflict with the general principles of Turkish law but, 
note, they have not been tested before the courts yet.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

The government party can usually expand the scope of work under the 
PPP agreement, provided the costs of additional works do not exceed 
a certain percentage of the original investment costs, and the private 
party is compensated for such additional works. This is usually achieved 
by extending the operation period, or increasing tariffs or availability 
payments, in line with detailed mechanisms under the PPP agreement.

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

Under Turkish law, a party may request the competent court to adapt a 
contract owing to extraordinarily adverse circumstances, or if this is not 
possible, to terminate the contract, if:
• the occurrence of extraordinary events altered the equilibrium of 

the contract fundamentally, to the extent that requesting perfor-
mance is against the principle of good faith;

• alteration has happened after contract execution;
• events were unforeseeable during the time of contract execution;
• events were not caused by the party making the request; and
• the obligations of the party making the request have not been per-

formed, or have been performed while reserving the right to make 
this request.

However, such requests are rarely approved, concerning extraordinary 
cases, and particularly sophisticated contracting parties and prudent 
merchants are not always seen as eligible to implement such an option. 
To the best of our knowledge, this option has not yet been granted in 
Turkish PPP practice to date.

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

Contractors are entitled to enforce statutory lien laws subject to the fol-
lowing conditions:
• the debt in question should be due, mature and unpaid (or 

unsatisfied);
• the creditor holds the property subject to a statutory lien with the 

consent of the debtor;
• the property subject to a statutory lien is in connection with the sub-

ject of debt; and
• the debtor is the owner of the property subject to a statutory lien.

Based on the foregoing, contractors will apply statutory lien laws for the 
works conducted under a PPP agreement.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

To our knowledge, there is no unified approach as to such provisions 
under Turkish law. However, design responsibility, design and construc-
tion approval process (ie, temporary and final acceptance procedures, 
time limits set out for certain tasks regarding design and construction, 

conditions for time extension and cost increase) should be set forth 
under PPP agreements.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

In terms of performance monitoring, BOT contracts usually make a ref-
erence to international standards and or technical and financial speci-
fications and requirements announced at the tendering stage, whereas 
BLT contracts include very detailed schedules with respect to perfor-
mance requirements in addition to mechanisms for the calculation of 
failure points in case of a poor performance during operations.

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure to 
operate and maintain the facility as agreed?

Liquidated damages are normally more applicable during the invest-
ment (or construction) stage in most models. In BLT projects, in case 
of underperformance, deductions can be made from both service 
payments and availability payments (both subject to certain caps) 
depending on the private party’s shortfalls while providing the respec-
tive services or making the facilities available. Deductions are made 
based on the detailed calculation mechanism set out under the respec-
tive performance criteria and detailed schedules attached to the project 
agreements.

BOT contracts usually include penalty clauses against the private 
party’s non-compliance (see question 21).

32 Are there any legal or customary requirements that facilities 
be refurbished before they are handed back to the government 
party at the end of the term?

The BOT Law and the BLT Law both require that the facilities be 
returned to the government party at the end of the project term ‘free 
of any liabilities, encumbrances and in good, working and serviceable 
condition’.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

Concerning the risk of delays in financial closing pursuant to the BOT 
Law and the BLT Law, the risk is assumed by the private party and bears 
the liability of failing to do so. Generally, a certain period of time for 
achieving financial closing is set forth under the PPP agreements. In the 
event the private party fails to achieve financial closing in such a period, 
the government parties will have the right to terminate the agree-
ment (and confiscate the bank letters of credits (or substitute guaran-
tees) submitted by the private party. Similarly, for the risk of delays in 
commercial closing, the private party bears the risk of the commercial 
closing. In both cases, delays that are caused or otherwise attributable 
to the government party should be reserved, since in such situations the 
private party’s liability will be reduced or otherwise eliminated to the 
extent the delay is attributable to the government party.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

Under most BOT contracts, the risk of delay in obtaining the necessary 
permits is within the scope of ‘risk events’, and may result in the exten-
sion of the investment and or operation period, increase in tariffs, and 
subject to specific conditions, termination, depending on whether the 
failure to obtain the permits pertains to a default or the wrong-doing of 
the private party.

BLT contracts also specify that in case of failure to obtain the con-
struction-related licences required for the project owing to the govern-
ment parties’ fault, the private party may claim for compensation of its 
costs, including financial costs.

Additionally, most PPP agreements include clauses whereby the 
government party undertakes to provide support for the private party to 
obtain the relevant licences. In any case, it is the private party’s respon-
sibility to make the relevant applications in a due and timely manner.

© Law Business Research 2018



TURKEY Herguner Bilgen Ozeke Attorney Partnership

84 Getting the Deal Through – Public-Private Partnerships 2019

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

In Turkish PPP practice, force majeure is usually defined in PPP 
agreements using well-established criteria, and an open-ended list of 
examples of force majeure events is preferred over an exhaustive list of 
specific events.

In line with the general principles of Turkish law, the main con-
sequence of a force majeure event is relief from liability arising from 
non-performance caused by such an event. PPP agreements set out 
additional consequences for force majeure events, such as the extension 
of the investment and or operation period, tariff increases, continuation 
of availability payments and, subject to specific conditions, termination 
in case of long force majeures.

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

Only certain BOT contracts used in highway PPP projects govern the 
consequences of actions or decisions of third parties affecting the pro-
ject, which are expressed to be within the scope of ‘risk events’, and 
may result in the extension of the investment and or operation period, 
increase in tariffs, and subject to specific conditions, termination. 
Whereas, in BLT projects, completion of the project and due application 
of the PPP agreement is under the obligation of the private party and 
third-party actions are not excused. Generally, the private party and 
the government party are under obligation to compensate only direct 
damages.

37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

In certain highway BOT projects, the PPP agreement states that the 
government party may suspend the construction works (in which case 
the operation period is extended) or take over the highway (in which 
case the toll fees are transferred to the private party and volume guar-
antees are still applicable), owing to national security concerns. If the 
suspension takes more than a specified period, the agreement may be 
terminated, in which case the private party is compensated for its equity 
investments.

PPP agreements concerning airport projects and earlier high-
way projects usually do not include any specific provisions relating to 
a change in the law, and give the same treatment to changes in law as 
any increase in investment costs. Notwithstanding, more recent high-
way PPP agreements treat changes in law as a ‘risk event’, which may 
result in the extension of the investment and or operation period, tariff 
increases, continuation of availability payments  and, subject to specific 
conditions, termination.

In healthcare BLT projects, the PPP agreement defines a change in 
the law as:
• discriminatory changes of law that increase the costs above a cer-

tain threshold;
• changes of law that cause a reduction in service payments that 

increase the costs above a certain threshold; and
• changes of law that require additional works for completed project 

phases.

If the parties fail to reach an agreement on the outcome of such 
changes in law, either party may trigger a referral of  the case to dispute 
resolution.

In BLT projects, nationalisation of the projects results in the private 
party being compensated for senior debt, the used portion of the equity 
and third-party costs.

38 What events entitle the private party to extensions of time to 
perform its obligations?

Force majeure events, risk events and the government party’s request 
for additional work may result in the extension of the investment and or 
operation period. These events are detailed in PPP agreements, rather 
than being set out at the statutory level.

39 What events entitle the private party to additional 
compensation?

Events that may lead to additional compensation are listed in PPP 
agreements. Although in Turkish practice, extension of the operation 
period is preferred over additional compensation, with certain excep-
tions in cases of the government party’s request for additional work.

40 How is compensation calculated and paid?
In terms of calculating the compensation to be paid to the private 
party by the government party, Turkish PPP practice is mostly based 
on a financing-based compensation method in line with international 
practice while some other methods are also available such as the book-
value compensation method. The government parties may evaluate the 
pros and cons of each of these methods based on the particularities of 
each PPP sector before the issuance of the draft PPP agreements. These 
methods are set out in PPP agreements, not at the statutory level.

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

Turkish PPP agreements often include provisions that require the 
private party to insure material project risks and use the insurance pro-
ceeds for reconstruction, subject to the supervision of the government 
party.

Under PPP agreements in BLT projects, risks can be qualified as 
uninsurable if:
• such insurance is not available within the market; or
• the insurance policy premium to cover the relevant risk is not afford-

able for the private party and companies doing business in a similar 
field based on commercially reasonable terms in the market.

When a risk becomes uninsurable, the government party bears such 
a risk provided that the private party complied with the terms set out 
under the relevant insurance schedule of the PPP agreement, whereas 
in BOT projects, uninsurable risks are not specifically addressed.

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

The available remedies can be listed as follows:
• termination of the PPP agreement;
• hand-over of the facility to the government party free of charge 

(either compensating the used portion of the equity or not);
• compensation of the direct damages by the private party; and
• replacing the subcontractor or, lacking a private party’s involve-

ment, conducting works on its own or assigning third parties at the 
private party’s cost.

43 On what grounds may the PPP agreement be terminated?
The PPP agreement may be terminated owing to force majeure events, 
the government party’s or the private party’s default, and in certain 
BOT projects, owing to ‘risk events’, which include actions of third 
parties affecting the project; public-sector entities’ failure to grant the 
permits, licences, etc.

44 Is there a possibility of termination for convenience?
Under Turkish BLT agreements, voluntary termination by either party 
is available, subject to the other party’s agreement, the lack of which 
will trigger ‘unjust termination’. However, voluntary termination has 
not been an option in BOT and TOR projects to date.

45 If the PPP agreement is terminated, is compensation 
available?

There is no unified approach in Turkish PPP practice concerning 
termination compensation mechanisms. Typically, Turkish PPP agree-
ments set out distinct provisions in this respect and or refer to general 
rules of law. The degree of clarity and detail included in Turkish PPP 
agreements concerning compensation regimes applicable to early 
termination of PPP agreements varies depending on the specific sec-
tor. Healthcare PPP agreements include detailed mechanisms where 
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compensation varies depending on the termination for convenience 
or default by the government party or by the private party, whereas 
PPP agreements used in the airport sector mostly refer to general rules 
of law. Highway PPP agreements, on the other hand, adopt a mixed 
approach and regulate certain aspects of termination compensation 
in detail (such as the payments to be made to lenders) while referring 
to general rules of law for some other parts (such as the calculation of 
additional damages that may be claimed by the private party if it is the 
non-defaulting party).

Financing

46 Does the government provide debt financing or guarantees 
for PPP projects? On what terms? Which agencies are 
responsible?

Main government subventions applicable to PPP projects are:
• treasury investment guarantees;
• the debt assumption mechanism; and
• traffic and volume guarantees.

Treasury investment guarantees may be provided to BOT, BO and TOR 
projects, and may be issued by the Turkish President upon the treas-
ury’s opinion and the proposal of the relevant minister overseeing the 
sector under which the respective PPP project is implemented. For a 
treasury investment guarantee to be applicable, the government party 
must have a separate legal personality other than that of the state or 
government.

Debt assumption for certain BOT and BLT projects can be provided 
by:
• the Ministry of Treasury and Finance; or
• the relevant government party, if the relevant project is carried out 

under BOT Law.

The Turkish President is authorised to decide on the Treasury’s debt 
assumption of external financing provided for investments and ser-
vices, provided that:
• the investment and services are carried out:

• by government parties that are subject to the general budget as 
well as by privately budgeted government parties by means of 
the BOT model (in accordance with the BOT Law) and that are 
set to have a minimum investment amount of 1 billion Turkish 
liras; or

• by the Ministry of Health and the Ministry of National 
Education by means of the BLT model that are set to have a 
minimum investment amount of 500 million Turkish liras; and

• the PPP agreement contains a provision regarding the takeover of 
the facility by the government party following termination of the 
agreement prior to its term;

• the Ministry of Finance and Treasury has approved debt assump-
tion prior to the announcement of tender specifications and the 
execution of the project agreement; and

• the debt assumption limit set out in the annual budget law is not 
exceeded.

The debt assumed by the Ministry of Treasury and Finance is limited to 
85 per cent of the entire loan for the relevant project if the PPP agree-
ment is terminated owing to the fault of the private party, but the entire 
loan amount if the PPP agreement is terminated because of a reason 
not attributable to the private party.

Also, the BOT Law enables the relevant government party to pro-
vide debt assumption. If debt assumption is provided by a privately 
budgeted administration, the Turkish President decides on the assump-
tion of those liabilities upon the proposal of the relevant ministry with 
which the government party is affiliated.

Project demand and volume guarantees are also available for PPP 
projects implemented under the BOT Law, as well as other PPP models 
in more limited cases (such as the capacity guarantee for BLT projects 
regarding the volume services provided under healthcare projects).

Lately, the Turkish government has been less inclined to provide 
treasury investment guarantees or debt assumption (and, in practice, 
debt assumptions have never been provided for BLT projects), but 
volume guarantees are widely used in PPP projects, particularly in the 
highway and airport sectors.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

Although only referenced in the BLT Law, direct agreements are exe-
cuted between lenders and the government party for both BOT and 
BLT projects in practice. These regulate several issues between lend-
ers and the government party, including step-in rights of the lenders, 
consent of the government party to the security established over the 
private party’s receivables from the government party, termination of 
the PPP agreement by the government party, etc.

48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

Except for the BLT Law, none of the pieces of legislation governing the 
various PPP models explicitly acknowledges the step-in right concept. 
Nevertheless, lenders’ step-in rights are usually recognised in the 
direct agreements executed in BOT and BLT projects entitling lenders 
to exercise step-in rights under certain circumstances.

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions 
as the project company?

Lenders are also subject to same conditions with the project com-
pany. Notwithstanding, direct agreements grant lenders step-in rights 
that constitute a contractual mechanism entitling lenders to step into 
the place of the defaulting project company for an additional limited 
period in order to rectify the default and prevent termination of the 
PPP agreement. Generally, in case of the project company’s breaches, 
the government party grants a cure period to the project company and 
if the relevant defaults are not remedied during the cure period, lend-
ers’ step-in rights begin. If the lenders do not use their right to step-in, 
the government party will become entitled to terminate the PPP 
agreement.

50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

Except for the healthcare BLT projects, we have not seen such a case to 
date. In addition, there is no reference as to the share of the gains from 
refinancing under the applicable legislation.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
The PPP agreements should be governed by Turkish law. Other than 
this requirement (and the fact that certain security documents should 
be governed by Turkish law owing to their nature), there is no legal 
restriction in terms of the governing law for other documents. In prac-
tice, direct agreements between the lenders and the government party 
are also governed by Turkish law.

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

State parties may only enjoy immunity in relation to their sovereign 
powers. State parties do not enjoy immunity in disputes concerning 
private law relations. Therefore, it is not necessary to seek a waiver of 
immunity from the state or the administrations in the implementation 
contract. However, it should be noted that under the Execution and 
Bankruptcy Law, state assets specifically allocated to the performance 
of public services are immune from attachment or seizure.

53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

Since there is no single law governing all PPP projects, there are differ-
ent provisions under various pieces of legislation regarding dispute 
resolution in different PPP models. Most of these laws set forth that 
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disputes arising from a PPP agreement are settled by Turkish courts. 
Nevertheless, many of them allow the parties to opt for arbitration 
according to International Arbitration Law No. 4686 provided that 
Turkish law is applied to the substance of the dispute. Dispute resolu-
tion clauses in healthcare and highway PPP agreements typically stipu-
late that the place of arbitration is Turkey.

54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

Although PPP laws do not mandate such preliminary dispute resolution 
procedures, PPP agreements may require the parties to exhaust these 
options first.

55 Is there a special mechanism to deal with technical disputes?
There is no special mechanism dealing with technical disputes under 
Turkish law. However, some PPP agreements introduce such mecha-
nisms contractually.
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General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

The PPP development model provides a framework for the public sec-
tor to partner with the private sector to deliver effective services while 
sharing the responsibilities, risks and rewards of a project. As a result, 
the United Arab Emirates (UAE) has been working to attract private-
sector investment and increase the number of services delivered using 
the PPP model.

There is no federal PPP law in the UAE but Dubai has recently 
passed a special PPP law (see question 3). Generally, the partnership 
takes the form of a special purpose vehicle or joint venture whereby 
the public and private sectors can combine to ensure a high quality 
of services and increased revenues by making use of private-sector 
efficiencies and technical and financial capabilities.

The form of contract used in a PPP model depends on the tasks 
that the private entity is required to take on. The sharing of responsibil-
ity under a PPP model can be divided into such categories as design, 
finance, construction and operation and maintenance of the project.

Contracting government bodies may assign multiple stages to the 
private entity or spread responsibility across a number of different 
partners.

The contractual arrangements used in a PPP range from straight-
forward service outsourcing contracts to the sale of completed projects 
to the private sector. The following structures are permitted in the UAE:
• build-lease-transfer;
• build-operate-transfer;
• build-own-operate-transfer;
• build-own-operate;
• design-build-finance-operate;
• build-rent-transfer;
• design-construct-manage-finance;
• rehabilitation-own-operate; and
• rehabilitation-lease-transfer.

In order to maintain flexibility, the government may approve any other 
internationally recognised means of partnership as per the recommen-
dations of the concerned government body.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

In the UAE, a series of PPP-type projects have been implemented or 
are being completed mainly in the healthcare, water, power, education, 
property and transportation sectors.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

The UAE is a federation of seven emirates (Abu Dhabi, Ajman, Dubai, 
Fujairah, Ras Al Khaimah, Sharjah and Umm Al Quwain) and is a 
civil law jurisdiction with a codified legal system. Federal legislation 
consists of numerous codes and where legislation is silent, the princi-
ples of Islamic jurisprudence (sharia law), which is considered the main 
source of law, apply. Federal legislation, applicable across the UAE, is 

enacted by the Federal Supreme Council (comprising the rulers of each 
emirate) and each emirate is free to legislate on its own internal affairs, 
including introducing laws.

At the time of writing, a federal PPP law is under consideration, 
but no information is available on the date this law is likely to be pub-
lished. However, currently, UAE Cabinet Resolution (1/1) of 2017 on 
the Federal Government Public Private Partnership Provisions and 
Procedure Manual (Procedures Manual) provides a general framework 
for projects procured using the PPP model by the federal entities (see 
question 5 regarding the definition of federal entities). The Procedures 
Manual contains a set of guidelines and procedures designed to help 
structure PPP arrangements in line with the provisions of a set of regu-
lations contained in Cabinet Resolution No. 32 of 2014 on Procurement 
and Warehouse Management Regulations.

Dubai is the only emirate in the UAE to have passed a PPP law. The 
Dubai PPP legislation (Law No. 22 of 2015) includes a regulatory frame-
work for PPP arrangements concerning Dubai government bodies 
(Dubai PPP Law). The Dubai PPP Law contains provisions governing 
the tendering and awarding of PPP contracts; however, it is anticipated 
that much of the detail required for the successful execution of PPPs 
will be included in the implementing regulations, which, at the time of 
writing, are yet to be issued.

While the Dubai PPP Law may be used to govern a wide range 
of PPP arrangements in Dubai, this legislation does not apply to the 
following:
• electricity and water projects (governed by Dubai Law No. 6 of 

2011); or
• simple works contracts or supply contracts (governed by Dubai 

Law No. 6 of 1997).

The Dubai Supreme Committee for Financial Policy has full discretion 
to exclude other types of contract from the operation of this law.

In Dubai, the agreement between the private and public sectors 
(the partnership contract) must comply not only with the provisions of 
the Dubai PPP Law, but also with the other laws of the emirate of Dubai 
and should be drafted with the interface between these laws in mind.

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

At federal level, the Procedures Manual provides for the formation of 
a technical bureau, which is to sit within the Ministry of Finance com-
prising financial, technical and legal consultants tasked with providing 
support to the various federal entities entering into PPP arrangements.

The technical bureau is accountable to the Minister of Finance and 
is responsible for considering and monitoring opportunities for future 
joint projects with the private sector. The PPP implementation process 
starts with the technical bureau, which proposes projects to the finan-
cial and economic committee, which then, following consideration and 
approval of the project, submits it to the cabinet for final approval.

At emirate level, there is no centralised PPP authority under the 
Dubai PPP Law. In fact, the Dubai PPP Law gives government entities 
entering into a PPP arrangement the flexibility to manage the financial, 
economic and social feasibility of a project, as well as the distribution 
of risk between the parties. However, the law requires the government 
body concerned to establish a partnership committee, the members of 
which are to be nominated by way of a resolution of that government 
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body’s director general. If the total cost of a project to the government 
body exceeds 200 million UAE dirhams, the partnership committee 
must include a representative of the Ministry of Finance. The partner-
ship committee may seek help from external experts when needed to 
ensure optimum utilisation and exchange of expertise.

Power and water sector PPPs are procured by the Abu Dhabi Water 
and Electricity Authority (ADWEA) and the Dubai Electricity and 
Water Authority. ADWEA has also assisted the emirate of Fujairah and 
other emirates in their independent water and power projects.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

Owing to the UAE’s legal landscape, PPPs can be procured at both 
federal and individual emirate level where no financing is provided 
from the federal budget. The Procedures Manual is applicable to PPP 
projects initiated by federal entities, which it defines as federal minis-
tries that are subject to Federal Decree Law No. 8 of 2011. This Decree 
relates to programmes financed by the UAE federal government and is 
used to achieve the emirate’s economic and social development. The 
federal entities include the Ministry of Defence, Ministry of Energy, 
Ministry of Education and the Ministry of Health and Prevention.

At emirate level, the only emirate to have enacted a dedicated PPP 
law is Dubai. The Dubai PPP law is only applicable to Dubai govern-
ment agencies, including free zone authorities, which are subject to the 
general budget of the government of Dubai.

6 How is the private party in a PPP remunerated in your 
jurisdiction?

The PPP contract will identify the remuneration process between the 
relevant government body and private partner. Profits arising out of 
the PPP are likely to be passed to the private entity, unless the govern-
ment body has provided some financing for the project, in which case, 
profits will be distributed according to the terms of such a financing 
arrangement.

The private party’s revenue will come from service or availability 
payments made by the government body to the project company for 
performing the service under the partnership contract. This can take 
the form of a fixed periodic payment in a ‘government pays’ form of 
project or a variable amount based on the output or service demand in 
a ‘user pays’ project. In both cases, the government body will pay the 
private company; such revenue will not be subject to retention, deduc-
tion or set off because it belongs to the government body.

7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

The Procedures Manual regards risk sharing as a fundamental element 
of the PPP arrangement and provides for revenue guarantee. Under 
this guarantee, the federal entity will be guaranteeing the private party 
a minimum service fee or use. For example, in federal-funded toll road 
projects, the federal entity will guarantee the private entity a minimum 
daily revenue. In general, it is expected that the PPP contract could 
include a benchmarking process for sharing demand risk between the 
parties.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

Under the Dubai PPP Law, the project company cannot collect charges, 
fees, tariffs or any other amounts of money in return for the services 
agreed upon in the partnership agreement, unless the government 
body issues a certificate of acceptance of the completed works.

Projects to be implemented must be approved by the relevant lev-
els of government. As such, any private entity’s compensation will be 
approved at a level considered appropriate by the relevant authority in 
the framework of its annual budget.

9 Is there any cap on the rate of return that may be earned by 
the private party in the PPP transaction?

The Dubai PPP Law does not appear to address this issue specifically; 
however, the Procedures Manual offers some guidance stating that the 
private entity will receive payment from the government body whose 
revenue depends on the fees imposed on the user and the demand for 
the services. The government body will set such fees without inter-
vention from the private sector. On that basis, on projects where the 
governing body sets its pricing requirements in relation to charges to 
users, there is an element of control on return to the private sector 
through the financial model.

Further, profit-sharing models can also be included, where there 
is over performance against the financial model. The profits will be 
shared between the government body and private entity.

10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

Under the Dubai PPP Law, the project company’s ownership of the 
interest in the project cannot be changed or transferred to others 
unless prior approval is obtained from the partnership committee (see 
question 4).

Under the Procedures Manual, the project committee established 
by the relevant federal entity will be responsible for drafting the 
relevant document that may restrict the transfer of ownership inter-
est in the project company. Where the project is project financed, the 
financing documents may include clauses that will restrict the transfer 
of interest in the project company. In Abu Dhabi, the approval of the 
‘employer’ is required.

Procurement process

11 What procedures normally apply to a PPP procurement? 
What evaluation criteria are used to award a PPP transaction?

Under the Dubai PPP Law, a government entity must, before initiating 
a tendering process, follow the company pre-qualification procedures 
to shortlist private entities eligible for a PPP. The project must be 
announced in ‘various media sufficient time in advance’ before the 
bid deadline and the government entity must comply with the rules 
and criteria stipulated in the Dubai PPP Law and related resolutions 
when pre-qualifying a private-sector partner. A government entity may 
also hold preliminary meetings with pre-qualified partners to discuss 
preliminary specifications and conditions in relation to the proposed 
project and other relevant matters (eg, experience of the bidders).

During the tendering process, the pre-qualified partners are invited 
to collect the tender documents of the partnership project and submit 
their bids in accordance with the tender documents. Under the Dubai 
PPP Law, the process of selecting a project partner is subject to the prin-
ciples of openness, transparency, fair competition, equal opportunity, 
equality and achieving the public interest. It is up to the procuring body 
and its advisers to prepare tender documentation and establish evalua-
tion criteria suitable for the project in question.

Under the Dubai PPP Law, a private entity is awarded a PPP trans-
action if it is able to meet approved financial and technical standards, 
regulations and financial and technical conditions and prove that it 
has the capabilities and competencies required for working in its field 
of specialisation. The proposals are assessed by the partnership com-
mittee using the evaluation criteria set out in the tender document 
prepared for the specific project.

Under the Procedures Manual, a project committee must be estab-
lished by the federal Minister of Finance, which will include members 
from the technical bureau, to announce the tender process for award-
ing the PPP contract. Under the Procedures Manual, the procurement 
method can be in the form of a public tender, closed tender or limited 
tender. The winning bids will be determined by the project committee 
following its assessment, followed by final approval of the economic 
and financial committee (a ministerial committee reporting to the cabi-
net established to assess the technical bureau’s opinion).
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12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in 
the procurement documentation during the procurement 
process, without altering such terms with respect to other 
proponents? How are such deviations assessed?

The Dubai PPP Law does not address the issues of mandatory and vari-
ant bids specifically but states that a bid must meet ‘all the technical 
and financial requirements and specifications stipulated in the tender 
documents for the project’. The law goes on to state that bids that do not 
meet such requirements and specifications will be disqualified.

The Procedures Manual sets out various contract-awarding 
methods, which include a ‘negotiated procedure’ whereby the bidder 
can submit various solutions for the required service. It is gener-
ally expected that the tender document issued will include terms 
on whether the government entity is expected to receive bids for the 
stated scope of work or is prepared to receive bids for alternative scope 
of work.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

The Dubai PPP Law allows a private entity to make unsolicited pro-
posals for PPP projects and allows the government body to contract 
directly with such a private entity. There is no requirement for the pro-
posals to be put out to tender.

Under the Procedures Manual, all proposals to be completed under 
a PPP agreement must be referred by the technical bureau to the finan-
cial and economic committee, which, in turn, must be approved by the 
cabinet. This indicates that a direct proposal scheme does not operate 
at a federal level.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

Under the Dubai PPP Law, no compensation is paid to bidders that are 
unsuccessful or where a tender process is cancelled. The Procedures 
Manual is silent on this issue but the position on compensation for 
unsuccessful bidders, or bid costs where a tender process is cancelled, 
is likely to be the same as in the Dubai PPP Law.

15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does 
not, are there any mechanisms during the procurement 
process to ensure that the applicable PPP transaction, once 
awarded, is financeable?

The Dubai PPP Law is silent on whether the proposal should include 
a financing commitment, but the government entity, on approval of 
the Ministry of Finance, may authorise the project company to enter 
into financing arrangements for the project. The Procedures Manual 
sets out that the project committee can request details of the financing 
sources from the bidders and may even specify a debt-to-equity ratio 
for financing the project.

Generally, it is expected that the invitation to tender will include 
all details about the relevant project including, without limitation, 
financial requirements for the partnership and other requirements. In 
addition, it is expected that the private entities are given enough time 
to study tenders and submit bids, together with financial proposals. 
Where project finance or other forms of external funding proposals are 
submitted, the procuring government body will require written confir-
mation of funder commitment.

16 May the government ask its counsel to provide a legal opinion 
on the enforceability of the PPP agreement? May it provide 
representations as to the enforceability of the PPP agreement?

The Procedures Manual and Dubai PPP Law are recent developments 
in the UAE so there is little information available on whether a legal 
opinion on enforceability will be requested. In practice, it is uncom-
mon for the government to ask for this. The contract documents are 
expected to comply with all applicable laws. Therefore, there should be 
no question as to the enforceability of contracts with any government 
department. Furthermore, it is unlikely that the PPP agreement will 
include any form of government warranty on its enforceability.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

There are no restrictions on foreign-entity participation in PPP projects 
in the UAE. Pursuant to the Dubai PPP Law, a project company can be 
a sole proprietorship and a local or foreign company licensed to oper-
ate in the emirate of Dubai. However, there are requirements, including 
foreign ownership restrictions (subject to change) in order to be regis-
tered or incorporated on-shore in Dubai and on-shore in the UAE. This 
will depend, among other things, upon the proposed activity of that 
company. The most common vehicles in the UAE are as follows:
• Limited liability company (onshore in the UAE): UAE Companies 

Law (Federal Law No. 2 of 2015) limits foreign ownership of such 
a company to 49 per cent, with 51 per cent to be held by a UAE 
national, or a locally registered company wholly owned by UAE 
nationals. However, the final draft is waiting for the UAE Federal 
National Council’s approval before becoming law, which, at the 
time of writing, was expected to be by the end of 2018. However, it 
is understood that the new law will be limited to specific businesses 
and industries, the details of which have not yet been made public. 
It has been reported that the decision on which industries would be 
able to benefit from 100 per cent foreign ownership will be based 
on satisfying numerous factors, including the ability of the invest-
ment to create jobs and transfer technology.

• Branch or a representative office (onshore in the UAE): the branch 
or representative office must be sponsored by a UAE national or 
service agent.

• Free zone company: 100 per cent foreign ownership is possible but 
the company’s activities are limited to business within and between 
the free zones.

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate 
the choice of governing law?

The current laws are silent on the matter of PPP contract form. The 
standard governing law for public contracts in the UAE is UAE law.

19 Does local law impose liability for design defects and, if so, on 
what terms?

The Procedures Manual recognises the risk of latent defects and 
provides that ‘facilities must be, as far as possible, designed and 
constructed by the private partner unless the project requires handing 
over the currently existing facilities to the private partner’.

Under Federal Law No. 5 of 1985 (the UAE Civil Code), decennial 
liability applies to all construction projects in the UAE, running for 10 
years following the date on which the project is delivered. The contrac-
tor (the private entity in this case) and the designer (usually the architect 
and the engineer) are jointly and severally liable in respect of:
• a total collapse of the building or structure;
• any partial collapse of the building or structure; or
• any defect that threatens the stability or safety of the building or 

structure.

Decennial liability will apply even where the defect or collapse has 
arisen because of a defect in the land on which the building or struc-
ture was built. If the designer’s role is restricted to design only (with 
no supervisory role), it will only have design liability. However, if it has 
both a design and supervisory role, then the designer will be liable for 
structural and design defects.

In the Procedures Manual, if there are any defects to plant and 
equipment, the project company (the private entity) is legally obliged 
to fix such defects at its own cost. Also, subcontractors and suppli-
ers dealing with the private entity shall bear the costs (if any of them 
caused a defect or serious issue to the project, its assets, or the plant 
and equipment).

Under the Procedures Manual, where the private entity takes on 
an existing facility, it is responsible for carrying out due diligence and 
is required to carry out ‘extensive studies and necessary inspection 
of facilities’ to detect any shortcomings. Therefore, where the pri-
vate entity (or any main partner working under subcontract) assumes 
responsibility for the design and fittings, it bears the risk of defects in 
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the same. Otherwise, the government entity bears such a risk unless 
insurance can mitigate the consequences.

20 Does local law require the inclusion of specific warranties? 
Are there implied warranties in cases where the relevant 
contract is silent? Does local law mandate or regulate the 
duration of warranties?

The Dubai PPP Law and the Procedures Manual provide that warran-
ties are to be given; however, neither provides much detail on the types 
of warranties required.

The Procedures Manual requires that construction warranties 
should be provided; however, the Dubai PPP Law only requires that 
clauses dealing with warranties from the private sector should be 
included in the partnership contract.

The fall-back provisions will be under the UAE Civil Code, which 
sets out certain implied warranties (eg, goods sold or provided must be 
free from any defects or damage encumbrances and liabilities for third 
parties).

The UAE Civil Code sets out a time limit for such claims that may 
be brought in relation to construction contracts. Dubai Law No. 6 of 
1997 provides that a contractor will remain responsible for one year for 
‘guaranteeing and maintaining the contract subject’ as well as a 10-year 
warranty for every ‘major defect occurring to the construction as a 
result of poor execution’.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

The Dubai PPP Law and the Procedures Manual are silent on this issue. 
Under the UAE Civil Code, liquidated damages may be included in 
commercial contracts; however, the courts may increase or decrease 
the amount of such damages to reflect the actual loss suffered for delay. 
Penalty clauses are enforceable under UAE law making liquidated dam-
ages clauses unrestricted; however, if damages are set at too high a level, 
they may be adjusted (decreased in this case) to an amount that reflects 
the loss suffered. The UAE courts tend to decrease such amounts.

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

While the Dubai PPP Law and the Procedures Manual are silent on this 
issue, according to the relevant sections of the UAE Civil Code and 
Commercial Code, contracting parties are allowed to limit or exclude 
contractual liability by mutual agreement, subject to the limits and 
scope of public order and morality. However, tortious liability cannot 
be excluded in the same way. As a general rule, liability for the follow-
ing cannot be excluded by agreement between the parties:
• fraud and gross negligence: the UAE Civil Code provides that, in all 

cases, the obligor shall remain liable on its part;
• statutory liability arising out of the operation of a provision of UAE 

law;
• good faith: the UAE Civil Code requires all contracting parties to 

act in accordance with the principles of good faith in the perfor-
mance of their obligations under contract. Good faith, broadly, 
means not seeking to gain an unfair advantage or exploit the other 
party;

• the court’s discretion to adjust compensation: this discretion gives 
rise to considerable uncertainty; however, in practice, such a provi-
sion will be used sparingly by the courts and it is worth noting that 
the courts are less likely to interfere with limits on liability than 
they are with exclusions of liability;

• tortious liability or ‘acts causing harm’: the UAE Civil Code pro-
vides that any harm done to another shall render the wrongdoer 
liable and any condition purporting to provide exemptions from 
liability for the harmful act shall be deemed void; and

• diya (blood money): money payable to the dependent family of a 
deceased person by the person responsible for the death (whatever 
the circumstances).

23 May a contractor suspend performance for non-payment?
The Dubai PPP Law and the Procedures Manual are silent on this 
issue. While this remedy is likely to be negotiated by the parties in the 
partnership contract, the UAE Civil Code provides that one party may 

suspend performance of the contract where the other has failed to per-
form its obligations under the contract.

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ clauses?
The Procedures Manual and the Dubai PPP Law are silent on this issue; 
however, ‘pay if paid’ and ‘paid when paid’ clauses are permitted under 
UAE law. The UAE Civil Code provides that a subcontractor may only 
claim directly against an employer if the main contractor has assigned 
its rights to the subcontractor. The UAE Civil Code also allows a sub-
contractor to negotiate a clause in its subcontract whereby the main 
contractor can pursue claims on its behalf. The subcontractor has the 
right to suspend works on account of non-payment by the contractor 
irrespective of a paid when paid clause, unless this is contracted out 
under the subcontract.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

There are no restrictions on use or enforceability of ‘equivalent project 
relief ’ provisions under local law and the position on ‘pay if paid’ and 
‘paid when paid’ applies here. The private entity is required to obtain 
the government body’s consent before entering into any subcontract in 
relation to the project under the Dubai PPP Law. As such, the terms of 
the subcontract will be the subject of review by the government body 
and its advisers will review such provisions to ensure that the correct 
flow of liability and transfer of risk applies. Note that the Dubai PPP 
Law provides that the proposed subcontract must not affect the project 
company’s obligations under law and also the terms of the partnership 
contract.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

The Dubai PPP Law and the Procedures Manual are silent on this issue.
Under the UAE Civil Code, in a construction contract, where the 

scope of work or the design is varied, the contractor may be entitled to 
make a claim for additional remuneration and the value of any addi-
tional materials that are likely to be calculated by reference to rates 
agreed within the contract. The variation may be deemed a new agree-
ment. If the contract is silent about compensation and rates, it is likely 
that the court will award reasonable and fair remuneration together 
with the value of any materials provided.

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

Under the Dubai PPP Law, the parties may agree to amend the partner-
ship contract in case of unforeseen circumstances (whether such events 
are natural or man-made). Although there are no laws that expressly pro-
vide for the rebalancing of PPP contracts, there are no laws precluding 
the use of benchmarking processes. Mechanisms can be agreed where 
sectors and types of project are particularly susceptible to demand risk. 
Periodic benchmarking against various factors can be included, which 
may result in an upwards or downwards adjustment to the service fee.

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

The Dubai PPP Law and Procedures Manual are silent on the issues of 
liens available over a project. Under UAE law, statutory liens are avail-
able to contractors; however, such a right cannot be exercised against a 
government entity in relation to public property (belonging to any emir-
ate) under Law No. 11 of 1992 (the UAE Civil Procedure Law) and gov-
ernment property under the UAE Civil Code.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

In Dubai, the Dubai PPP Law requires the partnership contract to 
address issues relating to the following:
• type and scope of the works and services;
• ownership of assets and intellectual property;
• quality assurance methods;
• performance guarantees and penalties where the Project Company 

fails to meet its obligations; and
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• the specifications of the end product (this, however, only applies 
to projects involving Dubai government bodies).

The Procedures Manual considers the approach at a federal level, 
similarly setting out standard articles, which may be included in the 
partnership contract, such as the following:
• details of the works to be completed;
• technical requirements;
• intellectual property rights ownership and transfer; and
• guarantees and securities to be provided by each party.

In practice, design and construction obligations in the partnership 
contract will be extensive and consistent with standard design and 
construction drafting but are matters to be agreed between the parties.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

The Dubai PPP Law requires the partnership contract to include speci-
fications of the end product and the service level with which the pro-
ject company (established under the law) must comply. It also requires 
the partnership contract to include performance indicators.

The Procedures Manual similarly suggests that the partnership 
contract should set out measurement and assessment indicators of 
private partner performance. The Procedures Manual also requires 
the government entity to appoint an office at the operations stage to 
monitor operations in terms of output and quality of services against 
agreed performance measurement standards.

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure 
to operate and maintain the facility as agreed?

Parties can agree in advance the compensation that will be payable 
in the event of a breach of contract as liquidated damages clauses or 
deductions payment mechanism provisions are enforceable under 
UAE law.

However, the agreed liquidated damages may be challenged by 
the parties if the actual loss suffered is more or less than the amount 
set out in the contract. The parties have a duty to mitigate losses and 
the UAE Civil Code allows a judge (or arbitrator) to reduce compensa-
tion, or to order that no compensation is payable, where the claiming 
party has participated in bringing about or aggravating that loss.

32 Are there any legal or customary requirements that 
facilities be refurbished before they are handed back to the 
government party at the end of the term?

The Dubai PPP Law states that provisions regarding the transfer 
of ownership of the project upon expiry of the partnership are to be 
agreed and set out in the partnership contract.

Under the Procedures Manual, the private entity is required to 
fulfil its obligations of maintenance and repair (under the partner-
ship contract) and ensure that the project asset has been checked and 
revised before the partnership’s expiry.

The private entity is required to provide the government body 
with a guarantee for the project, which can take the form of a guaran-
tee for maintenance with deductions to be made from the payments in 
the event of non-performance. Otherwise, the extent to which facili-
ties must be refurbished before they are transferred to the government 
entity can be agreed between the parties in the partnership contract.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

Under the Dubai PPP Law, the project committee has the power to 
cancel the project at any time during the bid stage (up to the con-
tract’s award) for several reasons, including where cancellation is in 
the public interest. However, cancellation must be justified under the 
Dubai PPP Law and no bidder has the right to claim compensation for 
the cancellation. Therefore, although the Dubai PPP Law does not 
expressly state as such, the risk for delays up to the contract’s award 

appears to sit with the private company post-bid submission, unless 
the procuring government entity allows a price adjustment to cover 
the period of delay. This will usually be restricted to the construction 
costs.

It is not unusual for the invitation to tender to require a period 
within which the price remains fixed but, following such a period, 
compensation will be limited to construction costs.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

The Procedures Manual states that at planning, design, construction 
and building stages, any delay in obtaining permits or consents will be 
the responsibility of the private partner. However, the Dubai PPP Law 
lists liability for permits, approvals and consents as one of the basic 
provisions and mutual obligations to be included in the partnership 
contract. This implies that such a risk shall be agreed between the par-
ties on a project-specific basis.

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

The Dubai PPP Law lists force majeure and the bases for the distri-
bution of risks in cases of force majeure, emergency situations or 
material hardships, and the grounds for assessment of the relevant 
compensation, as issues to be addressed by agreement between the 
parties in the partnership contract. It does not state how risk shall be 
allocated.

The Procedures Manual states that risks of force majeure, or cir-
cumstances outside the reasonable control of the parties, shall be 
defined properly in a manner that excludes insurable risks where they 
will affect the activities of project construction or operation. Risk for 
uninsurable risks is to be shared between the government body and 
private entity.

While the UAE Civil Code does not provide a definition of force 
majeure, it recognises the principle that a contract (or part of it) may 
be cancelled where performance of that contract (or part of it) has 
become impossible owing to force majeure.

Risk can be allocated between insurable and uninsurable events 
following similar arrangements in other jurisdictions. Examples of 
such events include:
• fire or explosion;
• bursting or overflowing water tanks;
• civil commotion;
• power shortage;
• blockade; and
• official or unofficial strike or lockout.

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

The Dubai PPP Law is silent on risk for acts of third parties; however, 
the Procedures Manual lists these among other risks that could affect 
the operation requirements of the project. Excluding force majeure, 
the Procedures Manual lists the following acts of third parties as 
examples of risks that lie with the private entity:
• labour disputes;
• acts of fraud and forgery;
• environmental factors; and
• technical shortcomings.

37 How are political, legal and macroeconomic risks 
customarily allocated between the parties? What protection 
is afforded to the private party against discriminatory change 
of law or regulation?

Traditionally, the allocation of such risks is agreed between the par-
ties and addressed in the contract. Under the Dubai PPP Law, this is 
the case. A change of law is addressed in the guidance on the Dubai 
PPP Law, which states that, where a change of law is expected, the pri-
vate entity shall be able to account for such a risk. However, where the 
change in law is unexpected, provisions shall be drafted into the part-
nership contract distributing the risk between the two parties.
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The Procedures Manual addresses political risk or ‘unexpected 
and unconsidered behaviour’ of the federal government entity that 
may have a severe negative effect on expected revenues (this includes 
expropriation or nationalisation). The Procedures Manual differenti-
ates between general and discriminatory acts that cannot be expected. 
Where the unexpected act is discriminatory in nature (eg, an act that 
results in expropriation), the federal government body is liable and 
must pay special compensation to the private entity. Where such acts 
result in expropriation, the project shall be ended in addition to com-
pensation being granted.

38 What events entitle the private party to extensions of time to 
perform its obligations?

The Dubai PPP Law and the Procedures Manual are silent in respect of 
a private entity’s entitlement to an extension of time. The Procedures 
Manual states that delay risk sits with the private entity; however, it 
would be usual for the contract to set out relevant events allowing 
extensions of time.

39 What events entitle the private party to additional 
compensation?

The Procedures Manual sets out circumstances in which compensation 
will be payable by the federal government entity to the private party. 
These include circumstances such as hidden environmental pollution, 
the negative impact of uninsurable risks (a limited compensation may 
be granted upon project completion) and the negative impact of unex-
pected discriminatory acts (such as expropriation). Compensation 
may also be agreed under the partnership contract by way of a series 
of guarantees provided by the federal government entity to the private 
entity or by way of a compensation event procedure.

Under the Dubai PPP Law, compensation may be payable to the 
private entity where the government body revokes or amends the 
partnership contract. The law states that the rules regulating the gov-
ernment body’s right to revoke or amend the partnership contract 
and the private entity’s obligations to comply with them are to be set 
out in the partnership contract itself (as agreed between the parties). 
Therefore, compensation can be dealt with in the partnership contract 
by way of a compensation event procedure.

40 How is compensation calculated and paid?
Compensation is calculated on a case-by-case basis. The Dubai PPP 
Law states that the bases for the distribution of risk between the par-
ties and grounds for assessing relevant compensation is to be included 
in the partnership contract (as agreed between the parties). The con-
cept of financial adjustment on a ‘no better and no worse’ basis can 
be included.

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

The Dubai PPP Law states that the insurance obligations in relation to 
a project, including the types and amounts of insurance required and 
its operational and utilisation risks, must be set out in the partnership 
contract (as agreed between the parties).

The Procedures Manual sets out a number of insurance obliga-
tions highlighting the private entity’s obligations to insure against 
risks such as:
• the risk of delay in project completion;
• insuring project assets in the event that the partnership is can-

celled or the private-entity partner is liquidated or dissolved;
• where the private entity is responsible for an insurable risk becom-

ing uninsurable (if the private entity is not responsible, then both 
the government body and private entity assume the risk);

• maintenance risk in the project; and
• operation risks (such as labour disputes, environmental factors or 

failure to obtain approvals).

Where insurance becomes unavailable on commercially reason-
able terms, although the Procedures Manual does not expressly deal 
with such circumstances, it states that where there is a ‘remarkable 
increase’ in the rates of insurance premiums, the private entity will be 

responsible (unless the government entity is responsible for the same). 
The Dubai PPP Law leaves it to the parties to agree upon the allocation 
of responsibility for insurance in the partnership contract.

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

The Dubai PPP Law addresses breach of obligations in the context of 
the project company (the PPP itself ) rather than the private entity alone. 
If the project company materially or grossly breaches its obligations, or 
fails to meet the service levels prescribed by the Dubai PPP Law, a gov-
ernment entity may make a claim for compensation and impose penal-
ties to be set out in the partnership contract.

In the Procedures Manual, where the private entity ‘commits mate-
rial breaches or becomes unable to achieve the required quality levels’ 
agreed in the partnership contract, a government body may step in or 
terminate the partnership contract, after having notified the private 
entity and afforded it an opportunity to ‘correct the situation’ during 
a rectification period. This right to step in or terminate the partner-
ship contract does not prejudice the government body’s right to claim 
compensation and impose any penalties agreed under the partnership 
contract.

43 On what grounds may the PPP agreement be terminated?
Under the Dubai PPP Law, the term of the partnership contract, includ-
ing when the contract can be partially or completely terminated, must 
be set out in the partnership contract itself (to be agreed between the 
parties). This allows what are considered to be standard events of con-
tractor default, such as the following:
• abandonment;
• material breach;
• insolvency;
• breach of UAE anti-corruption and embezzlement laws; and
• termination for force majeure.

The Procedures Manual provides that, where a private entity is unable 
to perform its obligations under the contract or where the private entity 
has acted in gross breach of such obligations, the government entity can 
terminate the partnership contract. The agreed position on unilateral 
termination of the partnership contract must be set out in the contract 
itself. The circumstances giving rise to a unilateral termination are force 
majeure and contractor default, as set out above.

44 Is there a possibility of termination for convenience?
Under the Dubai PPP Law, termination of the contract is an issue to be 
agreed within the partnership contract. The Procedures Manual is silent 
on termination for convenience.

The UAE Civil Code states that a contract can only be terminated 
by mutual consent or an order of the courts (or a provision of the law). 
Agreed termination provisions – including unilateral termination provi-
sions – under a contract, will normally be construed as ‘mutual consent’. 
It is advisable, however, for parties to expressly agree in the termination 
provisions that termination, in accordance with the terms of the con-
tract, does not require a court order.

45 If the PPP agreement is terminated, is compensation 
available?

The Dubai PPP Law and the Procedures Manual are silent on this issue. 
The consequences of termination follow positions adopted in other 
jurisdictions. By way of example, these include the following.

Voluntary termination or termination for default by the procuring 
government entity
This is applicable where compensation on termination can include an 
amount equal to:
• the aggregate of the following:

• amounts owed to the contractor;
• the value of completed works;
• subcontractor breakage costs; and
• profit share and capital costs;

• less any or all of the following:
• any amounts due to the employer;
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• any amounts the employer is entitled to set-off under the con-
tract; and

• any sum allocated to life-cycle costs.

Termination for contractor default
Compensation could include an amount equal to:
• any one of the following:

• the employer’s reasonable costs of rectification;
• any retendering costs;
• the difference between the original contract sum and the costs 

of the retendered works; or
• any other direct losses arising out of the contractor’s breach;

• less any or all of the following:
• any amounts owed to the contractor;
• the value of completed works; and
• any capital costs.

Where project finance has been used, there can be a detailed com-
pensation procedure to deal with the financing elements, including a 
retendering process.

Termination on force majeure
Compensation can include an amount equal to:
• any one of the following:

• amounts owed to the contractor;
• the value of completed works; or
• subcontractor breakage costs and capital costs;

• less any or all of the following:
• any amounts due to the employer;
• any amounts the employer is entitled to set-off under the con-

tract; and
• any sum allocated to life-cycle costs.

Where the termination occurs during the construction phase, this can 
include the value of loss of work and, where project financing has been 
used, as above, a compensation procedure can be used to cover the pay-
back of the debt elements.

Financing

46 Does the government provide debt financing or guarantees 
for PPP projects? On what terms? Which agencies are 
responsible?

The Procedures Manual provides that guarantees in relation to the pro-
ject are to be set out in the partnership contract. Under the Procedures 
Manual, the guarantees provided by the government body to the pri-
vate entity or the project company are as follows:
• a service-use guarantee (or revenue guarantee);
• a guarantee of minimum service fees; and
• a guarantee of law and regulation amendment.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

The Dubai PPP Law and the Procedures Manual do not specifically 
address the need for government entity or funder direct agreements. 
Government entities in the UAE will have sufficiently broad powers 
to enter into funder direct agreements on projects that have obtained 
requisite approvals on a case-by-case basis, depending on the finance 
structure.

48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

The Dubai PPP Law and the Procedures Manual are silent on this issue. 
On projects that are project financed, it is usual for lenders to have step-
in rights as per the funder direct agreements whereby the funder can 
step into the position of the government entity, enabling the project 
to continue to completion. The lender can also request collateral war-
ranties in its favour. This creates a contractual link between the lender 
and the private entity, whereby the private entity will be contractually 
bound to fulfil its obligations under the partnership contract and the 

lender will have contractual recourse against the private entity in the 
event of a breach.

UAE law permits lenders to take assignment of the benefit of con-
tracts on a project as security. Ideally, the consent of all parties will be 
obtained; however, our understanding is that assignment could take 
place without it.

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions as 
the project company?

The Dubai PPP Law and the Procedures Manual are silent on this issue; 
however, to be bankable, where a project finance structure is used, there 
will usually be a buffer period to enable rectification.

50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

The Dubai PPP Law and the Procedures Manual do not deal with the 
funding of PPP projects in any detail. In regard to a project being project 
financed, refinancing provisions adopting solutions seen in other juris-
dictions can be used.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
The Dubai PPP Law states that the partnership contract under such a 
law is to be governed by the Dubai PPP Law and any resolutions issued 
in pursuance of it. Where the partnership contract is silent regarding 
governing law, it shall be governed by UAE law as applicable in Dubai.

The Procedures Manual does not explicitly specify the law that is 
to govern the partnership contract; however, all contracts entered into 
with any government entity must be governed by UAE law.

On a PPP project, the contract structure can be complex owing to 
the number of parties involved with various obligations needing to be 
passed along the way. While the main contract will involve a govern-
ment entity and, therefore, must be governed by UAE law, there is no 
requirement for other contracts involving non-government entities to 
be governed by UAE law. However, in our experience, consistency in 
the governing law of each contract will provide for more certainty in the 
passing down of responsibilities.

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

The Dubai PPP Law and the Procedures Manual are silent on this issue. 
The UAE Civil Procedures Law contains a prohibition on the seizure of 
public property belonging to the UAE federal government or the gov-
ernments of any of the individual emirates to satisfy a judgment debt.

There are no laws in the UAE specifically addressing the issue of 
waiver of sovereign immunity. The UAE courts may consider a variety 
of factors, including public policy issues, before accepting jurisdiction in 
a case involving a foreign sovereign government or government entity.

53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

The Dubai PPP Law provides that disputes arising out of the partnership 
contract may be referred to arbitration but not outside of the emirate 
of Dubai. Also, it states that any dispute regarding the arbitration or its 
procedures only be subject to Dubai laws and rules. This is a mandatory 
legal provision and so any agreement to the contrary will be void.

Under the Procedures Manual, arbitration is available to settle dis-
putes under the partnership contract between the government entity 
and the private party. If any dispute arises, the private partner can 
commence proceedings pursuant to the arbitration clause mentioned 
in the partnership contract but subject to approval by the Cabinet. The 
Procedures Manual does not stipulate the seat, venue or applicable law 
of the arbitration; however, in practice, it is likely to be seated and take 
place in the Emirate in which the government entity is based.
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54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

Under the Dubai PPP Law and the Procedures Manual, there are no 
requirements for alternative dispute resolution methods to be used 
and exhausted before the parties commence arbitration. The parties 
are free to agree a dispute resolution process whereby other methods 
are explored before litigation or arbitration. The Procedures Manual 
encourages this approach to avoid unnecessary costs and time being 
spent on lengthy proceedings.

The Procedures Manual sets out the following dispute resolution 
methods as alternatives to litigation and arbitration:
• mediation: where an agreement is reached, the parties will have to 

record it in a binding contract to be enforced, if necessary, against 
the other party in the future; and

• an expert report: which is often reserved for specific technical 
cases or where a temporary decision is required.

55 Is there a special mechanism to deal with technical disputes?
The Dubai PPP Law is silent on this issue; however, the Procedures 
Manual provides for the expert report determination procedure 
(see question 54).

Mark Rocca mark.rocca@cms-cmno.com

Level 15 Burj Daman
Dubai International Financial Centre
Happiness Street
PO Box 506873
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United Arab Emirates
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United States
Ivan E Mattei and Armando Rivera Jacobo
Debevoise & Plimpton LLP

General PPP framework

1 How has the concept of public-private partnership (PPP) 
developed in your jurisdiction? What types of transactions are 
permitted and commonly used in your jurisdiction?

There is no uniform statutory definition of PPP in the United States. The 
scope of transactions that each state may use to procure from, or partner 
with, the private sector for the delivery or operation of infrastructure 
varies from state to state. In some cases, including, perhaps most nota-
bly, the state of New York, with respect to transportation projects, some 
infrastructure-related procurement laws have not permitted the typical 
forms of contracts used in PPPs, requiring, for example, the separation 
of the procurement of the design of a project from the procurement of 
the constructions of the same.

Some authors trace back the development of the modern form of 
PPP to the power purchase agreements developed in the United States 
during the 1980s, which provided for a two-component compensation 
system: a capacity availability payment and an actual usage payment.

The market for PPP transportation projects began to develop in 
the 1990s with the SR-91, Dulles Greenway and Camino Colombia 
projects. However, when these projects ran into financial difficulty, the 
market for this kind of PPP project froze for several years. It was only in 
the mid- to late 2000s that the transportation PPP market in the United 
States began gaining new momentum. However, many PPP projects at 
the municipal level had existed for long before that, mainly in the water 
and waste water sectors. Correctional services companies have also 
built prisons and offered their services to all levels of government for 
several years.

2 What categories of public infrastructure are subject to PPP 
transactions in your jurisdiction?

The categories of public infrastructure that can be procured through the 
PPP model also vary from state to state. The most visible projects devel-
oped using this model are transportation projects. However, it is becom-
ing more common to find social infrastructure projects being developed 
in the form of PPPs, particularly courthouses, prisons and schools.

3 Is there a legislative framework for PPPs in your jurisdiction, 
or are PPPs undertaken pursuant to general government 
powers as one-off transactions?

Some states have PPP-specific enabling legislation; others rely on leg-
islation relating to their procurement authority and common law. In 
some cases, the PPP enabling legislation is limited to specific categories 
of projects, such as transportation. In others, it allows the performance 
of all types of infrastructure projects.

Currently, most states and Puerto Rico have enacted PPP-specific 
legislation that permits PPP transportation or social projects. In some 
cases, the PPP-enabling legislation authorises specific projects on an 
ad-hoc basis. Some states have enacted pilot programmes authorising 
the procurement of a limited number of projects using the PPP model.

4 Is there a centralised PPP authority or may each agency carry 
out its own programme?

This mostly depends on the approach followed by each state. In those 
cases where, for example, PPP enabling legislation is limited to spe-
cific types of projects, such as transportation, it is commonly the state’s 

department of transportation that is charged with the execution and 
performance of the applicable PPP project. In other states, a central-
ised PPP authority (which may be an authority created expressly to fulfil 
such a role, an office within a department of the state government or 
an existing instrumentality of the state) is in charge of coordinating 
the PPP policy for the state. In some cases, such an authority is also 
directly in charge of executing and performing the PPP directly with the 
private sector, and in others it is a sector agency (eg, the department 
of transportation) that executes the PPP under the supervision of the 
centralised PPP authority. States that have created centralised PPP 
authorities include California, Colorado, Georgia, Michigan, Oregon, 
Virginia and Washington. All of these authorities exist within the 
department of transportation or treasury. Among these states, the PPP 
authorities of California and Michigan have a broad sector mandate, 
while the other state authorities are focused primarily, if not solely, on 
transportation. In other states, the PPP programme has been entrusted 
to more than one authority. For example, in the case of Indiana, the 
power to execute transportation PPP agreements has been granted 
to two separate authorities: the Indiana Finance Authority, the state’s 
authority in charge of the centralised debt programme, with respect 
to toll road projects only; and the Department of Transportation, for a 
broader scope of ground transportation projects.

5 Are PPPs procured only at the national level or may state, 
municipal or other subdivision government bodies enter into 
PPPs?

Owing to the distribution of powers in the United States, most PPP 
projects are procured at the state or local level. Some localities and 
other municipalities, such as city governments or transportation 
authorities, have traditionally entered into PPPs based on the powers 
assigned to them under home rule laws or the general powers granted 
to authorities. However, the federal government has also entered into 
PPP projects, mostly relating to social infrastructure (eg, through the 
Department of Veterans Affairs, the National Park Service and the 
Postal Service), but most importantly, the federal government has 
significantly encouraged the use of the PPP model, particularly in the 
transportation sector, through financing and grant programmes such 
as the Water Infrastructure Finance and Innovation Act (WIFIA), the 
Transportation Infrastructure Finance and Innovation Act (TIFIA), 
Railroad Rehabilitation and Improvement Financing (RRIF) and 
Infrastructure for Rebuilding America (INFRA) (formerly Fostering 
Advancements in Shipping and Transportation for the Long-term 
Achievement of National Efficiencies (FASTLANE)). The Federal gov-
ernment created the Build America Bureau to serve as a single point of 
contact and coordination for states, municipalities and project sponsors 
looking to explore ways to access federal financing programmes.

6 How is the private party in a PPP remunerated in your 
jurisdiction?

The permitted forms of remuneration for the private party vary depend-
ing on the state. However, commonly used forms of remuneration 
include construction milestone payments, availability payments and 
shadow tolls and user payments (eg, tolls). Although historically some 
PPP projects have been entered into on the basis of the private party 
being compensated with the right to collect and keep toll revenue, most 
of the recent projects are being pursued as availability payments.
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7 May revenue risk or usage risk be shared between the private 
party and the government? How is risk shared?

As discussed above, the form of compensation varies depending on the 
jurisdiction. Some jurisdictions, such as Texas, have incorporated the 
sharing of usage risk through the use of shadow tolls in public-private 
projects. In certain revenue-risk deals, it is not unusual for the public 
entity to retain a share of revenues and thus share the risk.

8 In situations where the private party is compensated in whole 
or in part through availability or other periodic payments 
from the government, are the payment obligations of the 
government subject to the relevant legislative body approving 
budgetary funding in the future?

State constitutions vary on the period for which a legislature may appro-
priate payment obligations. Appropriation risk is generally present in 
PPP agreements in the United States and addressed by remedies enti-
tling the private party, among other alternatives, to suspend work or 
claim relief events.

9 Is there any cap on the rate of return that may be earned by 
the private party in the PPP transaction?

Some PPP agreements in the United States have included a mecha-
nism whereby, if the project company refinances the project debt, 
and as a result thereof there is an improvement in the rate of return 
of the sponsors, some or all of the gain is passed through to the public 
entity. Customarily, if the normal operation of the project produces an 
improved rate of return, there is no rebalancing requirement. On the 
other hand, some PPP agreements include terms that limit the obliga-
tion of the public entity to compensate the project company for adverse 
actions or certain termination events by reference to a maximum rate 
of return, as reflected in the financial model used in connection with 
the closing of the PPP agreement, regardless of the actual financial per-
formance of the project.

10 Is the transfer of direct or indirect ownership interests in the 
project company or other participants restricted?

Some PPP statutes establish restrictions relating to the transfer of 
ownership in the project company depending on the stage in the 
procurement of the project. For example, in some cases, once a consor-
tium has been shortlisted to participate in the bidding for the project, 
its members cannot change prior to the award of the PPP agreement. In 
addition, even in the absence of statutory restrictions, it is customary 
for the PPP agreements or the bidding rules to include restrictions on 
transfers by the owners of the project company.

Procurement process

11 What procedures normally apply to a PPP procurement? 
What evaluation criteria are used to award a PPP transaction?

Generally speaking, statutes include planning and approval processes 
for PPP projects to determine in the first instance whether the project 
is worth pursuing. Statutes differ on how this process is performed, 
mostly based on whether a dedicated PPP authority exists or not. 
In some states, this process is also involved with respect to unsolic-
ited proposals. Once the relevant authority has decided to procure 
a project under the PPP model, generally, a public bidding process is 
required under the applicable legislation. The most commonly used 
process involves a solicitation for expressions of interest together with 
a submission of qualification, following which the procuring authority 
selects a shortlist of bidders to which a request for proposal is issued. 
It is customary for the procuring authority to request comments and 
invite commentary by the shortlisted bidders before formally issuing 
the request for proposals.

Evaluation criteria vary from state to state. In some cases, a specific 
set of factors must be evaluated. In others, the generic best value for 
money test (in addition to satisfying the technical requirements of the 
project) is used.

12 May the government consider proposals to deviate from the 
scope or technical characteristics of the work included in 
the procurement documentation during the procurement 
process, without altering such terms with respect to other 
proponents? How are such deviations assessed?

Many jurisdictions within the United States allow proposers to offer 
alternative technical concepts on a confidential basis, and it is a com-
mon feature in many of the current PPP procurements. The authority 
may accept these deviations and determine whether the procuring 
authority will indeed receive better value for money by accepting the 
deviations, while at the same time satisfying the expected outcome 
from the original technical requirements. After receiving the confi-
dential proposal, in advance of the proposer’s bid, the authority would 
then analyse if it is willing to accept it or not, based on value for money 
offered and satisfaction of its expected goals. Typically, before per-
forming such an analysis, the authority will receive the confidential 
proposal and decide whether it indeed constitutes a deviation or not.

13 May government parties consider unsolicited proposals for 
PPP transactions? How are these evaluated?

Some PPP statutes, particularly in the most active states in the PPP 
market, permit receipt of unsolicited proposals. The proposal is, in 
most cases, subject to an analysis similar to that of projects that the 
states propose by themselves. If the authority decides to proceed with 
the project as proposed, it then has to proceed through the same pro-
curement process as if it had proposed the project itself. In some cases, 
the proponent is entitled to either credit in the evaluation of the propos-
als or to a special stipend for its work.

14 Does the government party provide a stipend for unsuccessful 
short-listed proponents or otherwise bear a portion of their 
costs?

In the case of some states, the procuring authority is permitted to offer 
a stipend. Where this is permitted, the stipend is customarily paid to 
the extent that the unsuccessful proponents agree to assign their work 
product related to their bid to the procuring authority, which can then 
incorporate it into the project at hand or other projects.

15 Does the government party require that proposals include 
financing commitments for the PPP transaction? If it does 
not, are there any mechanisms during the procurement 
process to ensure that the applicable PPP transaction, once 
awarded, is financeable?

It is customary in the United States for the procuring authority to 
require evidence of availability of financing as part of the proponents’ 
bids. Most commonly the requirement is to deliver financing commit-
ments. However, in at least one recent case, the procuring authority has 
been satisfied with the delivery of highly confident letters.

16 May the government ask its counsel to provide a legal 
opinion on the enforceability of the PPP agreement? May it 
provide representations as to the enforceability of the PPP 
agreement?

Typically, in the United States, the public entity does have its coun-
sel provide a legal opinion and provide representations regarding the 
enforceability of the PPP agreement.

17 Are there restrictions on participation in PPP projects by 
foreign entities? May foreign entities exercise control over the 
project company?

Generally speaking, there are no specific restrictions regarding par-
ticipation by foreign entities in PPP projects or controlling the project 
company. However, in the case of brownfield infrastructure projects 
that are deemed critical, depending on the amount of control that the 
private entity will exercise or whether the private entity is controlled 
by a foreign government, the transaction may be subject to review by 
the Committee on Foreign Investments in the United States, and the 
authority of the president of the United States to block the transac-
tion if it is determined that it threatens to impair national security. The 
Exon-Florio provision (Title V, Section 5021 of the US Code, 23 August 
1988), as amended, establishes a list of factors that the president must 
analyse in making a determination. It has been proposed to extend 
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the authority under the Exon-Florio provision to greenfield projects. 
However, so far this proposal has not been adopted.

Design and construction in greenfield PPP projects

18 Does local law mandate that any particular form of contract 
govern design and construction activities? Does it mandate 
the choice of governing law?

Some PPP statutes mandate the use of specific forms of contracts. 
In some cases, the statutes create a specific form of PPP agreement 
or comprehensive agreement, and include the terms that have to be 
included therein. In such cases, even if the statute does not expressly 
say so, they create the obligation that the PPP agreement be governed 
by the law of the relevant state. Typically, a state is not amenable to 
accept a governing law other than the laws of such a state.

19 Does local law impose liability for design defects and, if so, on 
what terms?

Generally, laws governing design defects in construction vary from 
state to state to a degree that would be well beyond the scope of this 
publication. However, although it is common that, in non-PPP projects, 
design professionals disclaim warranties of the adequacy of their ser-
vices, some courts have held that, in the case of design-build contracts, 
unless expressly disclaimed, the design portion of the agreement is 
warranted in a similar fashion as the construction portion, based on the 
overall contract being a ‘construction contract’ and not treating each 
portion differently.

20 Does local law require the inclusion of specific warranties? 
Are there implied warranties in cases where the relevant 
contract is silent? Does local law mandate or regulate the 
duration of warranties?

Although PPP statutes may imply or list as one of the terms of the PPP 
agreement the inclusion of warranties, generally the legislation defers 
on the terms of the warranties to the terms negotiated by the granting 
authority and the private parties. It will be particularly important for a 
party participating in a PPP project to confirm whether the local leg-
islation overrides any warranty requirements generally applicable to 
public contracts and, if permitted, to consider including any disclaimer 
thereof.

Among the implied warranties that are generally found in state 
legislation, good workmanship may be the most common. State laws 
generally regulate the duration of warranties, particularly in connec-
tion with hidden defects. However, it is common that the terms of these 
warranties can be altered by the agreement of the parties.

Although, generally, the uniform commercial code is not applica-
ble to construction contracts, it is important to consider whether the 
PPP agreement has a component that could be characterised by courts 
as a goods’ supply agreement. Some state courts have recharacterised 
certain construction agreements as dealing more precisely with the 
supply of goods. In such cases, implied warranties of merchantability, 
fitness for a particular purpose and good title could be made applicable 
to portions of the agreement. Therefore, the parties to a PPP agree-
ment should consider whether they should be expressly disclaimed.

21 Are liquidated damages for delay in construction enforceable? 
Are certain penalty clauses unenforceable?

Liquidated damages are generally enforceable to the extent that they 
are a reasonable estimation of damages that are difficult to calculate, 
and the intent of the clause is to compensate the non-breaching party 
and not to penalise the breaching party. On the other hand, clauses 
requiring the payment of a penalty owing to breaches are generally 
unenforceable.

22 What restrictions are imposed by local law on the 
contractor’s ability to limit or disclaim liability for indirect or 
consequential damages?

Generally speaking, any disclaimer of a contractor’s liability that arises 
owing to its wilful misconduct or gross negligence is likely to be held 
unenforceable.

23 May a contractor suspend performance for non-payment?
This remedy is usually negotiated on a case-by-case basis.

24 Does local law restrict ‘pay if paid’ or ‘paid when paid’ 
clauses?

Payment terms are governed by different rules in each state. Some 
states deem some payment terms in construction contracts to be 
matters of public policy and, therefore, the terms provided for in the 
applicable statutes cannot be modified. In particular, some states have 
enacted ‘prompt payment’ statutes that would prohibit pay if paid or 
paid when paid terms in construction contracts, requiring contractors 
to review and approve invoices or pay them within a maximum period 
of time, regardless of whether payment from the owner has been 
received.

25 Are ‘equivalent project relief ’ clauses enforceable under local 
law?

Equivalent project relief clauses are generally enforceable. However, 
to the extent that they run afoul of prompt payment statutes (eg, per-
mitting a contractor to withhold payment to a subcontractor simply 
because the payment has been withheld by the owner and not on the 
basis of a specific breach by the subcontractor), equivalent project relief 
may be unenforceable.

26 May the government party decide unilaterally to expand the 
scope of work under the PPP agreement?

Subject to the right of the private party to request compensation for 
such a change, the government party typically may request changes to 
the scope of work under the PPP agreement. The terms of such a right 
to request changes are usually negotiated on a case-by-case basis.

27 Does local law entitle either party to have a PPP agreement 
‘rebalanced’ or set aside if it becomes unduly burdensome 
owing to unforeseen events? Can this be agreed to by the 
parties?

This is not generally found in the United States. However, the general 
concept is more commonly addressed through a negotiated set of relief 
events forming the basis for compensation to the private party. We 
are not aware of a specific rebalancing requirement included in a PPP 
statute.

28 Are statutory lien laws applicable to construction work 
performed in connection with a PPP agreement?

Statutory lien laws are not necessarily overridden by PPP statutes, and 
therefore would be applicable to any work performed in connection 
with a PPP agreement. However, it must be noted that, to the extent 
that the asset on which work is performed is the property of the state, 
different rules may apply to such liens.

29 Are there any other material provisions related to design and 
construction work that PPP agreements must address?

Different states may have different degrees of requirements related 
to the provision of construction bonds or other forms of performance 
assurance. Some PPP statutes override those requirements generally 
applicable to public contracts. However, in some states (or in states 
without a PPP statute), the generally applicable requirements may be 
applicable to PPP agreements, which may result in a significant finan-
cial cost.

Operation and maintenance

30 Are private parties’ obligations during the operating period 
required to be defined in detail or may the PPP agreement set 
forth performance criteria?

There is no mandatory uniform treatment across states. In recently 
closed projects and projects that are currently in the procurement 
stage, a mixed approach of detailed obligations and performance cri-
teria is being used.

© Law Business Research 2018



UNITED STATES Debevoise & Plimpton LLP

98 Getting the Deal Through – Public-Private Partnerships 2019

31 Are liquidated damages payable, or are deductions from 
availability payments possible, for the private party’s failure to 
operate and maintain the facility as agreed?

There is generally no specific regime of liquidated damages or deduc-
tions in PPP statutes; they are determined on a case-by-case basis. As 
availability payment projects have become the most common model 
in use, it has become more common for PPP agreements to include a 
deduction regime.

32 Are there any legal or customary requirements that facilities 
be refurbished before they are handed back to the government 
party at the end of the term?

There is no particular legal requirement regarding the degree to which 
facilities must be refurbished before they are handed back to the gov-
ernment party. Recently closed projects and projects currently in 
procurement include handback requirements to varying degrees. In 
some cases, such handback requirements include the establishment of 
a reserve account, funded from payments received by the project com-
pany, starting a number of years before the end of term, which must be 
handed (in whole or in part) to the government in case the scheduled 
refurbishment of the project is not performed to the required level.

Risk allocation

33 How is the risk of delays in commercial or financial closing 
customarily allocated between the parties?

This varies from project to project. The project company typically is not 
excused from achieving commercial close, unless the state authority 
has failed to satisfy its obligations, including obtaining authorisations 
allocated to it. To the extent that a delay in financial close is not because 
of the project company (including, for example, trying to renegotiate 
the terms included in the financing term sheet used for the procurement 
of the PPP agreement, failing to obtain required approvals assumed by 
the project company, etc), some states have agreed to take on the risk 
of timely financial close by agreeing to cover differences in margin or 
interest rates assumed in the applicable financial model.

34 How is the risk of delay in obtaining the necessary permits 
customarily allocated between the parties?

If responsibility for the acquisition of the permit was allocated to the 
government party (which is typically limited to major environmental 
authorisations), a delay in obtaining such a permit typically entitles the 
private party to relief in the form of an extension of the time to perform 
its obligations. In some cases, the private party assumes the obligation 
to continue the approval process for some approvals initiated by the 
government party, and, in such cases, the private party then assumes 
the risk of timely issuance of such approvals.

35 How are force majeure and geotechnical, environmental and 
weather risks customarily allocated between the parties? Is 
force majeure treated as a general concept relating to acts 
outside the parties’ control or is it defined with reference to 
specific enumerated events?

In different jurisdictions within the United States, and at different times, 
PPP agreements have included a force majeure concept that is treated 
both as a general concept relating to acts outside the parties’ control 
and a list of specific enumerated events that have satisfied the typical 
concept of force majeure. Occurrence of a force majeure event typically 
entitles the private party to relief in the form of an extension of the time 
to perform its obligations, but not additional economic compensation. 
Weather conditions are usually covered by the concept of force majeure 
in those cases in which the private party is entitled to relief.

Discovery of geotechnical circumstances that were not shown in 
the reference information provided by the government party, or that 
could not be expected or learned after a reasonable investigation (the 
standard of which may vary from state to state), typically entitles the 
private party to relief in the form of an extension of time to perform its 
obligations and payment of additional compensation to cover for addi-
tional costs. A similar approach is usually followed for pre-existing envi-
ronmental conditions and third-party release of hazardous substances, 
but the calculation of the compensation for additional costs arising 
from these circumstances in some cases is different.

36 How is risk for acts of third parties customarily allocated 
between parties to a PPP agreement?

Depending on the type of project, the government party typically 
assumes responsibility for some matters, such as access rights to real 
estate property or the performance of work by other contractors. 
However, PPP agreements sometimes make the private party respon-
sible for obtaining some access rights or cooperation from third parties 
(including in connection with additional property (not originally con-
templated for the project)). To the extent that the government party 
has assumed such a responsibility, any failure to provide access, lack of 
cooperation or failure to perform by third parties typically entitles the 
private party to relief, including in the form of economic compensation 
or extensions to the schedule.

37 How are political, legal and macroeconomic risks customarily 
allocated between the parties? What protection is afforded 
to the private party against discriminatory change of law or 
regulation?

Risk of political actions (including discriminatory changes in laws and 
regulation) that occur because of the government of the state to which 
the government party to the PPP agreement belongs is assumed by the 
government party. The occurrence of such events typically entitles the 
private party to extension of time and economic compensation for addi-
tional costs. However, in the case of non-discriminatory actions by the 
state, the economic downside is shared between the state and the pri-
vate party to varying levels.

38 What events entitle the private party to extensions of time to 
perform its obligations?

See questions 33 to 37.

39 What events entitle the private party to additional 
compensation?

See questions 33 to 37.

40 How is compensation calculated and paid?
The calculation of compensation is determined on a case-by-case basis 
by the PPP agreement, and to a large extent is dependent on the model 
of PPP used. In revenue risk projects, it is customary to see an allowance 
for increase in tolls or extensions of the term of the PPP agreement. In 
availability payment transactions, it is customary to find increases in 
the availability payment. In both cases, it is common to find an obliga-
tion to pay a lump sum by the government party, which, in some cases, 
is intended to restore the private party to the situation it would have 
been in but for the occurrence of the relief event, and in other cases, it 
is intended to restore the private party to the situation it projected in the 
financial model used for commercial close (in some cases as updated 
from time to time).

41 Are there any legal or customary requirements for project 
agreements to specify a programme of insurance? Which 
party mandatorily or customarily bears the risk of insurance 
becoming unavailable on commercially reasonable terms?

Customarily, PPP agreements include a programme of insurance 
that each party must carry. Typically, unavailability on commercially 
reasonable terms entitles the party obliged to maintain the affected 
insurance to some form of relief, which may take different forms on a 
case-by-case basis.

Default and termination

42 What remedies are available to the government party for 
breach by the private party?

Typically, PPP agreements in the United States allow the government 
party to collect liquidated damages or apply deductions on the pay-
ments due to the private party. To the extent of repeated or material 
breaches, the government party typically may terminate the PPP agree-
ment. Additionally, the government party has the right to order the sus-
pension of work, to enter into the site and correct any wrongful use or to 
step-in and perform actions that the project company fails to perform.
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43 On what grounds may the PPP agreement be terminated?
This varies on a case-by-case basis, but some of the most common 
termination events that are included in PPP agreements include mate-
rial or repeated breach (including violations of laws and governmental 
approvals), abandonment of the project, failure to achieve substantial 
completion by a certain longstop date, insolvency of the project com-
pany or, while its equity commitments remain outstanding, of an equity 
member, and changes of control.

44 Is there a possibility of termination for convenience?
PPP agreements in the United States typically provide for termination 
for convenience, subject to payment of compensation.

45 If the PPP agreement is terminated, is compensation 
available?

Customarily, compensation is available in the event of termination 
of the PPP agreement, including in the case of termination owing to 
default by the government party or the private party, convenience and 
extended relief events. Depending on the cause of termination, the ter-
mination payment typically includes a combination of amounts due to 
lenders and, as long as termination is not owing to default by the private 
party, a component to compensate the private party for its equity in the 
project. Most commonly, the calculation of the portion of the termina-
tion payment that corresponds to the private party involves a determi-
nation of the present value of the amounts that the private party was 
projected to receive during the remaining time of the agreement or a 
fair market value calculation, depending on the PPP model used for the 
particular project.

Financing

46 Does the government provide debt financing or guarantees for 
PPP projects? On what terms? Which agencies are responsible?

States may have different incentive programmes that can apply to 
different projects. However, the most common debt financing and 
guarantee programmes for PPP projects are the TIFIA, RRIF, WIFIA 

and INFRA federal programmes described in question 5. In addition, 
states and their instrumentalities sometimes agree to issue private 
activity bonds (a type of tax-exempt bond), and on-lend the proceeds 
for such an issuance to the project company, to be used for the con-
struction of the relevant PPP project.

47 Are lenders afforded privity of contract with the government 
party through direct agreements or similar mechanisms? 
What rights will lenders typically have under these 
agreements?

Typically, PPP agreements in the United States provide for lender 
rights, naming such lenders as third-party beneficiaries. In addition, it 
is common for the procuring authority to enter into direct agreements 
with lenders. These rights typically include the right to cure defaults 
by the project company, or step into the stead of the project company.

48 Is there a mechanism under which lenders may exercise 
step-in rights or take over the PPP project? Are lenders able to 
obtain a security interest in the PPP agreement itself ?

Lenders regularly obtain a security interest in the PPP agreement itself, 
and are actually entitled to step into the stead of the project company 
themselves or through a party appointed by them, which must satisfy 
certain criteria set forth in the PPP agreement.

49 Are lenders expressly afforded cure rights beyond those 
available to the project company or are they permitted to cure 
only during the same period and under the same conditions 
as the project company?

This has varied from project to project, depending, in particular, on the 
jurisdiction procuring the project. In some cases, the cure period is in 
addition to the cure period of the project company, and in others, the 
lenders are afforded only the same period as the project company.

Update and trends

We continue to see the most US PPP activity in the transportation 
infrastructure sector, and there is growing interest in applying the 
PPP model to the social infrastructure sector. The LaGuardia Airport 
Central Terminal Building (CTB) project and the Maryland Purple Line 
light rail transit project were both long-awaited, marquee transportation 
infrastructure projects that achieved financial close in 2016. The 
University of California Merced Campus Expansion also achieved 
financial close in 2016, and will test the viability of the PPP model for 
delivering social infrastructure projects.

We have also seen a notable increase in the airport sector, 
notwithstanding the limitations in the Federal Aviation Administration’s 
(FAA) airport privatisation pilot programme that have hindered PPPs at 
US airports. Financial close for the Denver International Airport Great 
Hall project and for the Los Angeles International Airport’s Automated 
People Mover PPP project was achieved in 2017 and 2018, respectively, 
Indianapolis International Airport tendered a storm and waste water 
treatment PPP in 2016, and the Illinois Department of Transportation 
is currently evaluating a PPP structure to develop, finance, operate and 
maintain a new South Suburban Airport. In addition to the LaGuardia 
CTB project, the Port Authority of New York and New Jersey is pursuing 
the redevelopment of Terminal A at Newark Airport through a modified 
PPP structure, which will involve multiple separate contracts for 
different aspects of the project, and the redevelopment of Terminals C 
and D at LaGuardia Airport, largely from private-sector investment.

In terms of procurement structure, one trend we are seeing 
is the ‘beauty contest’ procurement. In these procurements, the 
shortlisted bidders are asked to submit indicative proposals for a 
conceptual project, instead of a substantively complete concession, 
and the procuring authority will pick the team that it wants to directly 
negotiate the detailed terms and provisions of the project. Essentially, 
the preferred proponent wins a pre-development agreement and the 
right to negotiate the project with the procuring authority. Both the 
Indianapolis International Airport waste water project and the Denver 
Airport Great Hall project were procured on this basis, and it is expected 
that the newly announced South Suburban Airport in Illinois will also be 
procured this way.

Broadband network PPP projects is a new category that has 
attracted particular interest in the past few years. Starting with 
Kentucky’s KentuckyWired project, which achieved commercial close 
in 2015 and was the result of an unsolicited bid, several broadband 
projects have come to market in the past three years. Currently, there 
are more than half-a-dozen projects in procurement process or about 
to start their procurement process, including proposed projects by the 
Pennsylvania Turnpike, Riverside County and City of San Francisco 
in California, the Georgia Department of Transportation and Oakland 
County, Michigan. Each of these projects seeks to implement the PPP 
model to either use and improve existing assets or build completely 
new networks that will serve the needs of the procurement authority (in 
some cases allowing incremental capacity to be used and marketed by 
the concession company) or create public access networks. The diversity 
in the scope of works and services to be provided, assets being allocated 
and goals pursued make it interesting to follow and see if and in which 
cases the PPP model will prove adequate for this type of infrastructure.

The current Trump administration has put forward a plan to invest 
up to $200 billion dollars in federal funds in infrastructure with the 
goal of stimulating at least $1.3 trillion dollars in new investment by 
states, local government and private investors over the next 10 years. 
A number of practical questions have been raised about the plan, and 
in any event, it is considered unlikely that Congress will implement 
it. Therefore, it is unclear whether existing incentives will continue 
in the longer term and what if any new incentives will be put in place. 
In the current market, TIFIA funding remains vitally important and, 
historically, the TIFIA Joint Programme Office (JPO) (the office at the 
US Department of Transport that administered the programme) worked 
hard to ensure a level playing field among all bidders for any project 
eligible for TIFIA financing. It is worth noting that the administration 
of the TIFIA loan programme has now been consolidated under the 
new Build America Bureau with other loan and grant programmes, 
namely the RRIF loan programme, Private Activity Bonds (PABs) and 
INFRA grant programme under a single agency. The hope is that by 
consolidating these programmes in a single office, federal resources will 
be deployed more effectively.
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50 If the private party refinances the PPP project at a lower cost 
of funds, is there any requirement that the gains from such 
refinancing be shared with the government? Are there any 
restrictions on refinancing?

This term is not necessarily addressed by PPP statutes. However, PPP 
agreements that have recently achieved commercial close, or that are 
currently in the procurement stage, have included an obligation to 
share any refinancing gain, or even give it all up.

Governing law and dispute resolution

51 What key project agreements must be governed by local law?
Several jurisdictions deem construction agreement terms to be matters 
of public order. As such, construction contracts may be required to be 
governed by the law of the state where the project is located.

52 Under local law, what immunities does the government party 
enjoy in PPP transactions? Which of these immunities can be 
waived by the government?

Generally, states have adopted sovereign claim acts that allow for the 
state to be sued for liability subject to the satisfaction of certain proce-
dural formalities, in some cases having to prosecute the claim before 
specific (in some cases, special) courts. However, the scope of immuni-
ties that states have retained varies from state to state, and may include 
immunity from exemplary or punitive damages.

53 Is arbitration available to settle disputes under the project 
agreement between the government and the private party? If 
not, what regime applies?

Arbitration is generally available for the resolution of disputes. Some 
PPP statutes expressly provide that the granting authority may sub-
mit disputes to arbitration. However, many states have been reticent 
to accept binding arbitration, making PPP agreements subject to the 
jurisdiction of local courts. Some states have accepted the inclusion 
of non-binding arbitration clauses into their PPP agreements, where 
the state has the option to remove an action and have it heard by a 
court or reject the award and have the dispute further resolved by a 
competent court.

54 Is there a requirement to enter into mediation or other 
preliminary dispute resolution procedures as a condition to 
seeking arbitration or other binding resolution?

There is no specific approach that can be deemed uniform through-
out jurisdictions in the United States. This has varied from project to 
project, but it is common to find PPP agreements providing for the 
requirement of engaging in prior negotiations or mediation as a condi-
tion for submitting a dispute for binding determination by an arbitrator 
or court.

55 Is there a special mechanism to deal with technical disputes?
PPP agreements generally include mechanisms to deal with technical 
disputes through determination by technical experts. However, there is 
no particular mechanism that is uniform throughout jurisdictions.
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