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PREFACE

Getting the Deal Through is delighted to publish the twelfth edition 
of Real Estate, which is available in print, as an e-book and online at 
www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in 
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers. 

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 
practitioners in each of the jurisdictions featured. Our coverage this 
year includes new chapters on Croatia and Myanmar. 

Getting the Deal Through titles are published annually in print. 
Please ensure you are referring to the latest edition or to the online 
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to 
readers. However, specific legal advice should always be sought from 
experienced local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 
the contributors to this volume, who were chosen for their recognised 
expertise. We also extend special thanks to the contributing editor, 
Joseph Philip Forte of Sullivan & Worcester LLP, for his continued 
assistance with this volume.

London
November 2018

Preface
Real Estate 2019
Twelfth edition

© Law Business Research 2018
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Global overview
Joseph Philip Forte
Sullivan & Worcester LLP

Once again, the chapters of this book will provide property investors 
with straightforward legal guidance from each local country counsel 
concerning the law and customary practices of various jurisdictions 
with respect to the acquisition, sale, ownership, development, leasing 
and financing of property cross-border. There are, however, recurring 
incidents, developments and conditions that occur within the sector 
that may adversely affect properties in the market. Property markets 
can be in equilibrium with strong apparent real estate fundamentals; 
but then too much capital, persistent historically low interest rates, 
overbuilding, excessive leverage or gearing, unsustainable property 
values and ever-declining capitalisation rates have caused booming 
real estate property markets to crash in the past. Yet all of those are 
unquestionably internal factors that are endogenous to local property 
and national capital markets. Hence, the inevitable boom and bust 
journey seems to be a natural lifecycle of property markets generally.

As we have discussed in prior Global Overviews, disruption can be 
caused by known or unknown exogenous events or conditions develop-
ing over time. 31 December 2021 may be such a date in global financial 
and, therefore, global real estate markets, as the world’s most impor-
tant benchmark reference rate is scheduled to end its long run as the 
global reference rate. Unquestionably, the London Inter-Bank Offered 
Rate (Libor) is an integral part of nearly every type of financial prod-
uct available in financial markets worldwide, from relatively simple 
consumer products to the most complex and sophisticated structured 
commercial products and derivatives in the capital markets. Libor is 
the rate that contributor banks in London offer each other for inter-
bank deposits (ie, funds loaned to them). Despite being tainted by 
the recent manipulation scandal – after an investigation in 2012 of an 
industry-wide scandal involving the manipulation or ‘fixing’ of Libor 
by a few contributor panel banks, the UK Financial Control Authority 
(FCA) assumed oversight over Libor in 2013, and in 2014 appointed 
the Intercontinental Exchange Benchmark Administration (IBA) in 
London to administer and publish Libor – the financial industry until 
recently generally believed that Libor should be reformed to continue 
as the global pricing benchmark in all five of its current iterations: US 
dollar, UK sterling, euro, Swiss franc and Japanese yen, all of which 
are quoted in seven different tenors or maturities: one-day, seven-day, 
one-month, two-month, three-month, six-month and one-year.

End of Libor
However, the growing scarcity of actual inter-bank unsecured term 
money market funding since 2008 and the growing reluctance of the 
Libor panel banks, because of potential liability and reputational con-
cerns, to offer ‘expert judgment’ or ‘market-based’ observations with-
out a basis in actual inter-bank transactions, have led the FCA, which 
now regulates Libor, to publicly acknowledge that ‘the survival of Libor 
on the current basis . . . could not and would not be guaranteed’ after 
31 December 2021 (cessation). National financial regulators of the five 
Libor currencies have also concluded that Libor must be replaced with 
an alternative benchmark rate based firmly on actual verifiable trad-
ing transaction data from relevant market participants in a ‘sufficiently 
active’ market of substantial volume, which would therefore be less 
susceptible to manipulation.

An alternative benchmark
Initiatives have been undertaken in the UK, the EU, the US, Switzerland 
and Japan to replace their respective currency Inter-Bank Offered 
Rates (Ibors) with a risk-free (or near risk-free) reference interest rate 
for UK sterling, euro, US dollar, Swiss franc and Japanese yen transac-
tions, and each initiative has, to date, provided at least one secured or 
unsecured proposal for its subject currency. Unfortunately, these five 
separate currency-specific efforts will yield five different independ-
ent benchmarks, not a single global benchmark rate as Ibor is now. 
How this fragmented approach to national benchmarks will affect 
the global financial markets cannot be predicted. A discussion of the 
current ongoing US initiative to transition away from Libor to a new 
benchmark reference rate as its replacement will clearly illustrate the 
complexity and enormous effort and daunting challenges entailed in 
the process of transitioning to new alternative reference rates as bench-
marks before cessation.

US initiative
In the US, the Board of Governors of the Federal Reserve System 
has brought together various US market participants to form the 
Alternative Reference Rates Committee (ARRC) under the auspices of 
the Federal Reserve Bank of New York (NY Fed), with the mandate to 
identify a set of preferred US dollar risk-free rates as sustainable alter-
natives to Libor. Beginning in November 2014, ARRC was asked by the 
regulators to: 
• identify an acceptable risk-free (or nearly risk-free) alterna-

tive reference rate consistent with existing principles for finan-
cial benchmarks of the International Organization of Securities 
Commissions, regarding the ‘rate’s construction, governance and 
accountability’; 

• consider how to assure that benchmark-referenced contracts are 
properly designed to deal with material alteration or cessation of 
an existing or new replacement rate; 

• develop a plan outlining an adoption process for market partici-
pants and their regulators to assure voluntary acceptance and use 
of the new benchmark; and 

• establish an expected timeline for implementation of the new 
benchmark and create observable measures of success. 

Throughout this on-going process, ARRC has been actively engaged 
in work with the International Swaps and Derivatives Association 
(ISDA), which is a non-voting participant of ARRC. Recognising that 
regulators have a responsibility to ensure that the use of reference rates 
does ‘not pose undue risk to the institutions . . . to market integrity or 
overall financial stability’, ARRC assembled an advisory group of dif-
ferent Libor end users ‘to ensure that its recommendations reflected a 
wide consensus of market participants’. Advisory group membership 
is organised into several specific cash product and derivatives work-
ing groups. On 22 June 2017, ARRC announced its identification of the 
Secured Overnight Financing Rate (SOFR) as the consensus best prac-
tice rate, and in October 2017 it adopted a staged plan setting forth the 
‘specific steps and timelines designed to encourage use of its recom-
mended rate’ in the cash and derivative markets (the Transition Plan).

Then the NY Fed announced on 3 April 2018 that it had begun ‘pub-
lishing [SOFR as] reference rates based on overnight repurchase agree-
ment (repo) transactions collateralised by Treasury securities’.

© Law Business Research 2018
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In November 2017, the NY Fed announced that it would expand the 
membership of ARRC in 2018 to include a broader set of market par-
ticipants and additional ex officio members to directly address: 
• legacy contract triggers and fallbacks; and 
• the transition for cash products as well as derivatives away 

from Libor. 

It also assembled several working groups, including a group of trade 
associations and a broad range of market participants, to advise on 
specific issues with respect to corporate loans, consumer loans, floating 
rate notes and securitisations, as well as legal and accounting issues.

Transition
Yet identifying and publishing new alternative reference rates are only 
the first steps in the global process of replacing Libor as the interna-
tional benchmark. Implementing the Transition Plan will involve a 
considerable investment of time and coordinated effort by, as well 
as great expense for and risk to, market participants in the cash and 
derivative markets in initiating, conducting and completing (as well 
as educating market participants about) all of the necessary disparate 
initiatives outlined, and timelines set, for the myriad cash and deriva-
tive products and their related market sectors across the financial mar-
kets, including:
• encouraging the adoption of the proposed alternative rate as the 

replacement benchmark for all, or at least most, transactions cur-
rently relying on Libor in US dollar derivatives and other finan-
cial contracts;

• constructing the necessary protocols and related infrastructure to 
allow the programmatic determination of the proposed alterna-
tives in sufficiently active and substantial markets to avoid the risk 
of manipulation;

• supporting ISDA or a new independent administrative body to 
develop and implement uniform procedures to determine the 
appropriate compensating spread to cover the difference between 
the unsecured Libor rate (with its embedded counterparty credit-
risk spread) and the secured risk-free SOFR rate to create the actual 
replacement benchmark equivalent to Libor;

• convincing parties and counterparties that SOFR plus the com-
pensating credit spread as a replacement benchmark rate is 
reasonably equivalent to the Libor rate and an acceptable substi-
tute benchmark;

• developing and recommending significantly more detailed as well 
as uniform trigger arrangements and timing thresholds for the 
transition from Libor to SOFR acceptable to market participants 
for use in their floating rate cash products as well as derivatives 
contracts; and

• fostering a robust market for SOFR swaps and SOFR futures that 
is sufficiently active and liquid to allow different tenors of SOFR to 
be observed from actual long-term trades, and allow for creation of 
tenors similar to Libor.

Market participation and consensus
While ARRC has produced its ambitious Transition Plan, it is the 
innumerable borrowers, lenders, syndicate parties, investors, bond 
and note holders, issuers, investors and other market participants in 
the global financial markets – which hold more than US$200 trillion 
of loans, bonds and floating rate notes, short-term instruments, secu-
ritised products, deposits and other financial contracts, as well as the 
counter parties to hundreds of trillions of dollars in over-the-counter 
and exchange-traded derivatives using US dollar Libor, which with UK 
sterling, euro, Swiss franc and Japanese yen IBOR derivatives and non-
derivative financial contracts represent a notional aggregate amount 
of approximately US$370 trillion – which must accept and successfully 
transition their floating rate cash products as well as derivatives to the 
new benchmark rates within the staged timelines of the Transition Plan 
before cessation. In a concerted effort to coordinate the work of dis-
parate market participants by focusing them on the issues, obstacles 
and possible solutions, a group of trade associations (the Association 
of Financial Markets in Europe, the International Capital Markets 
Association, the Securities Industry and Financial Markets Association, 
and its asset management group) together with ISDA joined together in 
response to regulators’ request for the engagement, help and support of 
end users of Libor. In February 2018, the trade association group issued 

a white paper that provides a survey of the current state of the financial 
regulators’ plans; the work of public/private sector groups; and a road-
map of the challenges faced in the transition (the Roadmap).

Risk mitigation
To avoid (or at least minimise) the impact of cessation on the floating 
rate cash products and derivative instruments in its portfolio, any party 
to a Libor-based contract or derivative product (Libor Parties) needs 
to focus its attention on and anticipate some of the risks embedded in 
its own portfolios that may arise during the transition, as well as from 
Libor’s eventual but inevitable cessation. Given the immense size and 
infiltration of Libor in the global markets since its inception as a bench-
mark in 1969 and the expected resistance in the market from some par-
ticipants, unanticipated obstacles and concomitant risks may well be 
encountered as an unintended consequence of some developments in 
the transition away from Libor and the attempt to replace it with SOFR 
in one or more floating rate cash products as well as derivative contracts 
in multiple interrelated markets. The Transition Plan can only succeed 
if the planned sequence of steps leading up to the derivatives and cash 
product markets’ acceptance of the benchmark rate is accomplished in 
the appropriate sequence as envisioned within the critical timeline.

Unfortunately, if Libor publication is temporarily interrupted or 
unavailable, there exists no uniform trigger to a fallback alternative rate 
in the market. These trigger fallback provisions vary as often within 
lenders’ organisations as they do among different lenders. Extant 
agreements usually provide for a short-term alternative mechanism for 
determining the unsecured inter-bank lending rate either directly from 
the usual Libor quoting banks or specifically designated ‘reference’ 
banks, but if such determination is not possible in a market disruption, 
most agreements then default to using the prime or base rate, or the 
effective fed funds rate (outside of the US, the lender’s cost of funds). It 
was never contemplated in these Libor agreements or derivatives prod-
ucts that a permanent replacement to published Libor would be neces-
sary; and being standard boilerplate, the fallback provision for such a 
highly unlikely event was rarely the subject of any negotiation. Thus, 
every agreement will need to be identified, its terms renegotiated and 
amended to substitute the new replacement rate with the consent of all 
of the parties to the contract, whether bilateral or multilateral.

Thus, notwithstanding that cessation is more than three years in 
the future, the best way to mitigate the risk of failure for Libor Parties 
is to undertake an in-depth examination of their portfolio of Libor-
referenced assets to identify floating rate cash products as well as deriv-
atives and catalogue them to create a database of the specifics of their 
maturity (including extensions), any additional obligations in the gov-
erning documents that may be tied to Libor (eg, rate cap or swap), their 
contractual Libor fallback arrangements and, if fallback is inadequate 
or nonexistent, the rate change consent requirements, if any, in the 
applicable governing transaction documents. It is critical and prudent 
that each market participant focuses on the establishment and training 
of a separate Libor team with the requisite expertise to conduct the nec-
essary due diligence, manage and organise the data collection, isolate 
bespoke fallback provisions, perform a detailed cost analysis, deter-
mine the possible value transfer, monitor the new replacement rates in 
the origination, securitisation and derivatives markets, and analyse the 
overall impact of cessation on the Libor portfolio, as well as the tran-
sition to SOFR, and report directly to senior management to assure 
organisational consistency of approach internally and externally.

Caution should also be exercised in the origination of new cash 
product contracts that would be adding to the pre-cessation legacy 
portfolio of Libor Parties. Libor Parties should endeavour to adopt 
uniform fallback triggers aligned as closely as possible to any fallback 
triggers being developed in ARRC’s working groups and ISDA or, if 
none is available, which at least conform to the more robust fallback 
triggers being developed by other Libor Parties currently active in the 
market taking transition as well as cessation into account in their draft-
ing. But at all costs, Libor Parties should ignore all advice, or counter-
party requests, to create new, or to continue to use, bespoke provisions 
that will result in their portfolios becoming more problematic in the 
coming transition, with increasing exceptions to uniform new bench-
mark conversion within their own book. The best mitigation strategy 
is to continue to monitor the progress and publications of ARRC in the 
implementation of its Transition Plan.

© Law Business Research 2018
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ISDA initiatives
At present, ISDA is working with the ARRC working groups to develop 
fallback triggers for derivatives contracts at the ‘definitive and publicly 
known’ permanent discontinuance of Libor; but there are many market 
participants who have expressed serious concern that fallback triggers 
should also be developed simultaneously for Libor-based cash products 
in addition to the four derivative contract-focused trigger scenarios 
that have been developed and are currently being proposed by ISDA. 
Having common uniform fallback triggers for both cash and derivatives 
products would synchronise the transition from Libor and allow differ-
ent product markets to convert simultaneously. If the entire market 
were able to convert to the new benchmark on a consistent basis, then it 
would avoid the real risk of a mismatch in the rates between cash prod-
ucts and derivatives, eg, loans and related derivatives contracts trigger-
ing at different times, or the derivatives converting but the related loans 
not converting, or some asymmetric combination when only part of 
each market converts. ARRC has acknowledged that such divergence 
can cause significant dislocation in the markets and that cash product 
groups should now coordinate with the derivatives products groups in 
the development of the appropriate fallback triggers for cash products 
to add to ISDA’s proposed fallback triggers.

Some market participants have commented that that they would 
like fallback triggers that convert away from Libor to the new bench-
mark when it is recognised by the market as an industry standard. But 
that begs the question of acceptance in which market by which indus-
try. The issue was succinctly described by BlackRock as a ‘chicken or 
egg problem’, stating that ‘investors will not adopt [alternative refer-
ence rates (ARRs)] if liquidity is insufficient, but sufficient liquidity will 
not develop if investors do not adopt ARRs’.

Without question, liquidity will be the single most important step 
in the transition from Libor. The successful and sustained growth of 
swaps and futures for SOFR in an active derivatives market will be nec-
essary to assure that there will be sufficient robust trading activity to 
support the cash products referencing the new replacement benchmark 
rate. And that growing liquid trading will eventually permit a SOFR 
term curve to be derived from the observation of longer-term trades. 
Yet there is still the issue of the compensating credit embedded in unse-
cured Libor that is missing in secured SOFR. How that compensating 
credit spread will be derived, calculated and adjusted, or whether it will 
be static, dynamic or absent, or who will be responsible for creating and 
monitoring that spread, will be the subject of a public consultation on 
credit spread methodology which is being released by ISDA. However, 
to the extent that any avoidable value transfer can be mitigated or pre-
vented in the transition from Libor, the compensating credit spread 
must be an integral part of the eventual replacement benchmark if it is 
to be a reasonable equivalent to Libor in cash or derivatives contracts. 
SOFR plus the compensating spread can be characterised for those pur-
poses as the SOFR Index. That would alleviate any operational prob-
lems for the systems of some major market participants that can only 
generate two factor interest rates.

Tax consequences
A relatively significant, but oddly rarely discussed, consequence of the 
transition from Libor to SOFR or any replacement benchmark is the 
possibility that changing (modifying) the interest rate on debt instru-
ments, including variable rate debt instruments, may trigger a ‘sale or 
exchange’ transaction with the attendant tax consequences under the 
US Internal Revenue Code. In effect, the ‘old’ note is deemed to be 
exchanged for the ‘new’ note, and there may (or may not) be gain or 
loss recognised on the transaction, but it depends on the specific facts 
and circumstances of each note and on the related ‘applicable federal 
rate’ in effect at the time of the modification transaction. However, if 
a modification of obligations occurs automatically by operation of the 
express terms of, or the exercise of an option contained in, the debt 
instrument, it would generally not be deemed a taxable modification 
for Internal Revenue Service (IRS) purposes. While that exemption 
should work generally for new debt instruments expressly hardwired 
by incorporating new fallback language, the modification risk would 
exist when a legacy debt instrument is amended to add the fallback 
trigger to SOFR or the replacement benchmark. Whether the fallback 
must be specific to SOFR or may be simply to a new substitute bench-
mark generally accepted in the financial markets as a replacement for 
Libor is unclear and needs to be clarified by the IRS. It would be prudent 

for market participants to seek a marketwide exemption from the IRS 
with respect to the potential US tax consequences in the case of the 
transition to SOFR or any other designated replacement benchmark 
before Libor Parties engage in a wholesale conversion (or modifica-
tion) of their existing non-hardwired debt instruments to the alterna-
tive benchmark in existing Libor-based debt instruments. Although the 
rate differential may not trigger the sale or exchange tax consequences, 
given the potential for Libor to continue after cessation with a possible 
different calculation, prudence would dictate having the IRS confirm 
that adopting the best practice replacement rate recommended by the 
financial regulators should not be a taxable event as it did in the conver-
sion of national currencies to the euro.

Capital markets implications
Beyond each market participant’s own analysis of the risks that may 
result from the discontinuance of Libor to its portfolio and the tran-
sition to the replacement reference rates – including the effect of 
inconsistent, inadequate or missing fallback provisions; the potential 
risks in any attempt to amend cash and derivative contracts; possible 
impact upon liquidity; long-term asset valuation shift; a potential dis-
connect between cash and derivative product markets; market disrup-
tion, etc – such analysis may, depending on the circumstances, also 
need to be disclosed to any investors under the securities laws to the 
extent applicable within its portfolio, including in its securitisation of 
affected assets.

Market disruption
As the most recent financial crisis demonstrated, financial markets 
are interconnected and dependent in unexpected and sometimes 
unintended ways. The sophisticated institutional counterparties in 
the derivatives markets, who are usually governed by market proto-
cols promulgated by ISDA, are very different players from the com-
mercial loan borrowers and light years away from average consumers 
who will be affected by the transition from Libor. The risk of legal dis-
putes and reputational damage is inevitable in any transition possibly 
affecting a value transfer within a US$370 trillion market. Syndication 
agents, lead lenders, co-lenders, participants or other parties in inter-
creditor arrangements may be unable to agree on the transition among 
themselves or incapable of doing so for purely operational reasons. 
Moreover, instructions given by lenders or trustees to third-party loan 
servicers who either refuse to be the party responsible for communi-
cating the implementation of the transition instructions or demand 
indemnities against liabilities for implementing such instructions may 
further complicate the transition. Thus, the transition will unavoidably 
be operationally complicated and potentially extremely contentious.

Antitrust concerns
As with any industry-wide interaction and consensus-building process, 
there is the risk of a perceived violation of the antitrust laws as well as 
potential conspiracy claims both in the US and in other countries, espe-
cially as financial institutions gather to discuss market pricing issues 
such as interest rates and spreads. External discussions held by or 
among teams as well as individuals should only be conducted with the 
consent and clearance of antitrust and bank compliance counsel, which 
should also work directly with the internal Libor team to assure proper 
compliance with Dodd-Frank and other federal regulatory regimes.

In March 2018, the NY Fed promulgated new Antitrust Guidelines 
for Members of the Federal Reserve Bank of New York’s Advisory and 
Sponsored Groups to be proactively observed by the members of ARRC 
and its working groups in their continuing discussions of Libor ces-
sation and the transition to a replacement benchmark rate. Industry 
groups and market participants should also adopt and strictly observe in 
the conduct of their formal and informal discussions, meetings, confer-
ence calls and correspondence, electronic or otherwise, both internally 
and externally, and should ensure strict compliance by all personnel.

Public consultations
In accordance with the paced transition process and timeline sched-
ule under its Transition Plan, ARRC has begun to release, in stages, 
the final Work Product of each of its cash product Working Groups to 
gather additional feedback from other market participants with respect 
to the more robust language proposed for new Libor contracts to ensure 
that these contracts will be effective when Libor is no longer usable.
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In July 2018, ISDA separately released for public review and com-
ment its proposed fallback rate and credit spread adjustments. The 
ultimate goal is to guide the derivatives market on its adjustment of 
the new SOFR overnight rate for both term and credit risk. It was also 
intended that the ARRC Working Groups would take into consideration 
the ISDA proposals in their transition triggers, fallback rates and spread 
waterfalls, as well as incorporate the ISDA definitions for use in their 
cash products consultations. Several industry trade associations, as 
well as other individual market players, have commented on the ISDA 
consultation. ISDA intends to publish a protocol for the derivatives mar-
ket to facilitate the inclusion of ISDA definitions and fallback language 
in legacy Libor derivatives contracts. ISDA has also proposed specific 
cessation triggers away from Libor to the replacement benchmark. 

In September 2018, ARRC began the release of its Working 
Groups’ consultations, beginning with the Libor Floating Rate Notes 
Consultation and the Libor Syndicated Business Loans Consultation. 
Consultations on other cash products, including securitisations, bilat-
eral loans and consumer products, will also be issued in due course. 
In its Guiding Principles for Fallback Language, ARRC stressed the 
benefit of consistent language across all cash products. In general, the 
consultations all are consistent with the two ISDA cessation triggers, 
but have each added several additional pre-cessation triggers for differ-
ent cash products. In addition, each Working Group’s consultation has 
proposed one or two additional triggers perceived to be unique to their 
cash product. The consultations also contain rate fallback waterfalls.

After considering all the public feedback to the separate consulta-
tions, ARRC will decide which comments to include, as well as which 
proposed provisions to delete, and then issue final contract language 
recommendations for consistent triggers, fallbacks and defined 
terms for voluntary use by market participants in their particular 
cash products. 

Continuing Libor
There has been continuing discussion of the possibility of keeping 
Libor alive after its cessation (as a regulated rate) for a variety of per-
ceived benefits to the market and its participants. While the FCA will no 
longer compel panel banks to sustain Libor after cessation, Libor may 
not simply cease to exist because some market participants – including 
the Libor administrator, the IBA (which recently announced a gradual 
transition to a new voluntary bid system from contributor banks on 
actual transactions rather than expert opinions) – would prefer its con-
tinuance, although it is unclear how such Libor would be determined in 
a continually contracting market. Claiming that there is an overwhelm-
ing preference in the market to continue Libor, the IBA has been urging 
investors, borrowers and lenders to pressure the panel banks to con-
tinue contributing voluntary bids. The continuance of Libor publica-
tion after cessation will be a double-edged sword, with some benefits as 
well as substantial risks. Continued existence would provide aggrieved 
borrowers and possibly debt market investors with a baseline from 
which to measure their claim for perceived damages or value loss from 
the transition to SOFR, or any other replacement reference rate, plus a 
compensating credit spread, as being neither a commercially reason-
able equivalent to Libor nor the result of good faith and fair dealing. 
Such continuance, however, raises the spectre of an even more draco-
nian claim that because Libor is still published, it should continue to be 
the fixed rate for the balance of the contract’s term.

Despite Libor no longer being officially supported at cessation, 
consumer or commercial Libor Parties could argue that the last Libor 
rate published before cessation should be the static fixed rate for the 
balance of the term of their cash product, in effect becoming a ‘zom-
bie’ rate. In fact, some contracts in the market have recently adopted 
the final published Libor as being ‘Static Libor’, the fixed rate for the 
balance of the term after cessation. Stranger claims have been made 
successfully, especially against financial institutions perceived as 
‘manipulating’ consumers’ interest rates on their debts.

Challenges
Although SOFR has been identified by ARRC as the proposed reference 
rate to replace Libor, there is no legal or other governmental or quasi-
governmental requirement for market participants to adapt SOFR 
on cash products or derivatives, only the pressure of a growing liquid 
SOFR market and a shrinking less liquid (and possibly more volatile) 

Libor market, and there remain several significant recognised obsta-
cles to the transition that must be successfully overcome before SOFR 
will be accepted as the replacement benchmark for Libor across the 
vast array of affected product types.

ARRC, together with its working groups and market participants, 
must address (among a myriad of other issues): 
• the creation of a forward-looking credit risk-embedded benchmark 

based upon SOFR, (as the backward-looking secured replacement 
rate does not have an existing counterparty credit-risk premium or 
a cost-of-funds component); 

• the development of uniform fallback rate triggers and flexible tim-
ing for the transition from Libor to SOFR; 

• the weaker fallback provisions in legacy contracts for periods when 
Libor is unavailable and the better fallback provisions for cessation 
that should be built into new contracts; 

• the anticipated economic consequences of the value shift during 
the transition; 

• implementation of operational infrastructure for the calculation, 
determination, transition and maintenance of SOFR; 

• tax and accounting issues occasioned by the transition to a new rate; 
• adoption of institutional governance and controls for risk manage-

ment during the transition; 
• the limitations of existing regulatory regimes; and 
• the liquidity of derivatives markets for SOFR-referenced prod-

ucts in order to develop the necessary term structures for the 
new benchmark.

In addition, Libor Parties must be prepared for: 
• the increasing volatility of Libor as its trading volume further 

recedes as SOFR’s liquidity improves; 
• the possible volatility of SOFR, which, unlike Libor, will not be 

tempered by panel banks’ appraisal bias; and 
• the inevitable contentious discussions among Libor Parties over 

value transfers in the transition.

Conclusion
The inability of participants in global financial markets to deal effec-
tively with the foregoing challenges, their possible failure to resolve the 
deficiencies of or to develop sustainable liquidity for any replacement 
benchmark in the derivatives markets and thus the failure to arrive at 
the ultimate goal of substituting new alternative reference rates as sus-
tainable benchmark rates acceptable to the origination, securitisation 
and derivatives markets, could be virulently disruptive throughout the 
world financial system given the immense presence of Libor in every 
aspect of financial products.

At a Bank of England Market Forum held on 24 May 2018 in 
London, the NY Fed President warned of:

. . . the great uncertainty over Libor’s future and the risks to finan-
cial stability that would likely accompany a disorderly transition 
to alternative reference rates . . . [W]e need aggressive action to 
move to a more durable and resilient benchmark regime.

Whether his acknowledgement of the financial regulators’ important 
role in working with market participants in the transition might signal a 
possible official involvement to assure an orderly transition is unclear.

Notwithstanding that we know about Libor’s scheduled cessation 
and have identified in great detail the steps that must be successfully 
accomplished, as well as in what sequence to accomplish a transition 
without significant market disruption, it is nearly impossible to know 
or anticipate any and all of the unintended consequences of any devia-
tion, complication, delay in or outright resistance to the implementa-
tion and acceptance of any transition plan.

The transition could ‘have truly catastrophic and unpredictable 
effects’ on the global financial markets, as well as on Libor Parties. 
Given the potential systemic risks involved, market participants – 
regardless of their size or the size of their portfolios or the magnitude 
of their Libor exposure – should educate themselves on the transition, 
understand the details of their Libor cash and derivatives portfolio, as 
well as their economic, operational and legal risks, before cessation to 
assure themselves as much as possible of an orderly transition of their 
portfolios to the new replacement benchmark. 
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bpv Hügel Rechtsanwälte GmbH

General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

Austria has a civil law system. Private law is primarily governed by 
the Austrian Civil Code (ABGB), which codifies the basic principles 
of private law such as transfer of ownership, forms of representation 
adn liability. Besides the ABGB, there are more specialised laws, such 
as the Act on Tenancy Law (MRG), the Consumer Protection Law 
and the Austrian Commercial Code. Property law and contractual 
law are national in scope, as are the laws regarding the Land Register. 
However, certain other legal areas that can be of importance to real 
estate projects (such as construction law, planning law and laws regard-
ing the purchase of real estate by foreigners) differ for each province.

Judicial precedent law is not absolutely binding in Austria. The 
principle of legal certainty requires, however, that identical cases be 
decided identically. Case law is not considered an official legal source 
in Austria, but in general courts tend to follow the prevailing prec-
edents of the Austrian Supreme Court.

In principle, oral contracts are enforceable. Most rights relating 
to real property (eg, ownership), however, can be acquired only upon 
execution of a written deed and its registration in the Land Register. 

The Austrian legal system allows for several forms of injunctions to 
warrant temporary legal protection. 

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

Austrian real property law is based on the registration principle (ie, 
real property is registered in the Land Register). Rights with respect to 
real estate, such as ownership and mortgages, are recorded in the land 
title register. Subject to certain exemptions, ownership and other prop-
erty rights can be acquired only by registration in the Land Register. 
To obtain ownership of real property, an obligation, such as a pur-
chase agreement, and an act of disposal, which is the entry in the Land 
Register, are required. Title transfer deeds are deposited at the Land 
Register. Therefore, parties often conclude two contracts for one trans-
action: a small contract governing the title transfer, which is deposited 
in the Land Register; and a more comprehensive contract, which gov-
erns all the details of the transaction.

The Land Register is available online and can be accessed by 
anyone upon a small charge. Generally, the ‘trust principle’ applies to 
entries in the Land Register. The facts registered in the Land Register 
are deemed to be correct. As a result, entries in the Land Register are 
to be regarded as valid, whereas non-existent entries are seen as with-
out consequence for a real property. This means that the bona fide 
purchaser still acquires ownership of a real property even if the seller 
is wrongfully entered in the Land Register as the owner, provided that 
the legal transaction involved valuable consideration. If circumstances 
exist that on proper notice give rise to doubts as to the correctness of 
the Land Register status, the purchaser is under an obligation to carry 
out an examination; failure to do so invalidates the good faith. If the 

suspicion thus arises that the actual legal situation in the Land Register 
is not depicted correctly, it is not possible to apply the trust principle.

Mortgages have to be registered in the Land Register to become 
effective. A lease is a consensual contract (ie, no registration in the 
Land Register is required). Registration of the lease contract is never-
theless possible.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

To constitute property rights on real estate, an application must be 
filed with the competent Land Register court. The application does 
not have to be filed by a lawyer, although it is highly recommended to 
take legal advice owing to the strict formal requirements of the Land 
Register legislation. In addition to that application, several documents 
are required, eg, the purchase agreement with the signatures of all con-
tracting parties certified by either a court or notary.

While EU citizens generally enjoy equal rights as residents, man-
datory approval is required if third-country citizens purchase a right 
to a property or an apartment. However, all nine Austrian provinces 
have established different regulations under which the acquisition 
of real estate and certain rights with respect to real estate is subject 
to the approval of land transfer authorities. The restrictions imposed 
vary from province to province and mainly depend on how the real 
estate is zoned.

The application fee is €44, rising to €62 if not paid electronically. 
Additionally, 1.1 per cent of the property value (which usually equals 
the purchase price) has to be paid to register the new ownership in the 
Land Register. If the purchase is financed via a loan, an additional fee 
amounting to 1.2 per cent of the total mortgage is required for entering 
the mortgage in the Land Register along with the property.

Real estate transfer tax amounts to 3.5 per cent (in principle, there 
are certain exemptions) of the property value/purchase price. Although 
both the seller and the purchaser are liable for the payment of the tax, 
it is common practice that this tax is paid by the purchaser. Often, 
the factual payment of the tax is done by an escrow agent involved in 
the transaction.

A registration in the Land Register (including the corresponding 
fees) can be avoided if the transaction is structured as a share deal. 
However, for acquisitions from 1 January 2016 onwards, the transfer/
unification of at least 95 per cent of the shares in a company holding 
Austrian real estate is a taxable transaction triggering 0.5 per cent real 
estate transfer tax from the land value.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

Mandatory approval is required if third-country citizens (ie, non-EU 
citizens) intend to acquire a right to a property or an apartment. The 
provinces have jurisdiction in matters of legislation and enforcement 
over that field. Hence all nine Austrian provinces have established 
regulations under which the acquisition of real estate and certain 
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rights with respect to real estate by foreigners (in some cases also by 
Austrians) is subject to the approval of land transfer authorities.

Primarily, land transfer laws (Grundverkehrsgesetze) focus on the 
direct acquisition of property. However, share deals are often treated 
equally. In addition, other rights to real estate, such as property 
rights, are also taken into account, as they can be similar to ownership 
rights, if the contract is concluded for a longer period and the Land 
Register is secured.

The following legal transactions require the mandatory approval of 
the responsible authorities: 
• purchase agreements for the acquisition of ownership of land;
• purchase agreements of building rights;
• purchase agreements of buildings erected on land owned by 

another person;
• acquisitions in the course of a share deal;
• acquisitions of tenancy rights and other rights of use; 
• acquisitions of a usufruct right; and 
• acquisitions of an easement.

The responsible authority is either the provincial authority or the dis-
trict administration authority, depending on where the property is 
located. The documents required include: 
• request of approval;
• contract or draft contract;
• declaration on the use of the property;
• surveyor’s plan;
• up-to-date abstract from the Land Register; and 
• passport. 

Differences exist between the individual federal provinces with regard 
to the depth of the investigation into the indirect participation of for-
eign nationals. If the purchaser is a legal entity, a current extract from 
the company register, the company deed and a trade licence are further 
required. If the purchaser is an association, an extract from the register 
of associations and the association statutes, as well as proof of citizen-
ship for the members of the association board, have to be filed. In addi-
tion, proof of income has to be shown upon request by the respective 
authority. Fees can differ from province to province.

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

After payment of all taxes, foreign investors are free to repatriate profits 
from Austria. There are no exchange control limitations with respect to 
real property. Apart from certain embargo provisions aimed at combat-
ting money laundering and terrorism, all domestic and foreign inves-
tors are treated equally.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Austria’s civil law system recognises two types of liabilities: claims 
based on a breach of contract and claims based on tort. In both 
cases, the injuring party owes the injured party compensation for the 
endured damage but no punitive damages. As a principle, only unlaw-
ful behaviour constitutes liability. However, a strict liability applies 
in certain cases.

A special liability is, for example, set forth in section 1319 ABGB, 
pursuant to which the possessor of a building (a term that is broadly 
interpreted by Austrian courts) is liable for damage caused by a col-
lapse of the building or parts thereof (eg, falling roof tiles). Contrary 
to the general principles of Austrian tort law, in these cases the owner 
of the building has to prove that he or she has done everything (acting 
reasonably) to avert danger (reversed onus of proof ).

If real estate is contaminated, authorities might require the land-
owner to remediate the contaminated land. In this case, the landowner 
might have warranty or tort claims against the seller of the real estate 
or the person responsible for the contamination (respective warranty 
provisions are common practice in real estate purchase agreements).

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Private liability can be avoided by incorporating an Austrian legal 
entity with limited liability such as a private limited company (GmbH) 
or a corporation (AG). Furthermore, it is recommended to take out 
various insurance policies to minimise the investor’s risk (eg, build-
ing insurance or environmental liability insurance). Regarding envi-
ronmental risks, a register of contaminated sites is available online 
at www.umweltbundesamt.at/umwelt/altlasten/vfka/. Since not all 
contaminations are listed, this register does not provide sufficient pro-
tection, however.

Legal, tax and technical due diligence and properly drafted trans-
action documentation may also reduce the purchaser’s risk.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws 
rules in your jurisdiction? Are contractual choice of law 
provisions enforceable?

Parties to a transaction may choose any governing law. However, rights 
to Austrian real property, including the form of contracts related to real 
property, must be governed by Austrian law. Ancillary provisions of the 
contract may be governed by any law.

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

Austrian civil courts have exclusive jurisdiction over in rem rights relat-
ing to Austrian real property.

District courts have jurisdiction over conflicts concerning rental or 
leasing contracts. In some municipalities, a claimant may also appeal to 
one of the regional mediation bodies before filing a claim. Mediation is 
free of charge and the decision is binding if none of the parties appeals 
to the district court within four weeks.

Disputes concerning the purchase of real estate are heard by the 
regional courts. Commercial courts have jurisdiction over commercial 
matters (eg, conflicts concerning the purchase of a company). Parties 
may also opt for the competence of an arbitral committee.

Austrian law acknowledges the legal capacity of foreign persons. 
Accordingly, it is possible for foreigners to file a claim and enforce rem-
edies. However, courts may require an Austrian address for service and 
impose a security deposit from foreign plaintiffs.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

Austrian tenancy law is governed on the one hand by the ABGB and 
on the other hand by the MRG. Three categories of lease agreements 
can be distinguished, namely lease agreements that are subject to the 
MRG in their entirety (‘full scope’), lease agreements that are only sub-
ject to the MRG in part (‘partial scope’) and lease agreements that are 
not subject to the MRG (lease agreements of this kind are exclusively 
subject to the ABGB). Simplified lease contracts for rented apartments 
in a building constructed before 1 July 1953 and rented freehold apart-
ments in a building constructed before 9 May 1945 have the strictest 
regulation (full scope); for example, the rental fee is regulated and the 
landlord must not terminate the lease contract for no reason. The MRG 
stipulates detailed requirements in respect of the basic features of lease 
agreements, in particular with regard to rent calculation, operational 
costs, maintenance, term of agreement and notice of termination, and 
protection against eviction and any contractual deviation may only be 
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affected in favour of the tenant. Most other lease contracts, including 
contracts on commercial properties, are only partly regulated (partial 
scope) – most notably, the landlord’s right to terminate the lease con-
tract is limited. Lease contracts on holiday flats, apartments located 
in a building that does not comprise more than two rental objects and 
some other exceptional cases are least regulated.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

Construction has to be in accordance with zoning and development 
plans. Access to these documents is granted at municipal offices. In 
addition, building permits are required. Every province in Austria 
has its own building code. The municipality’s mayor is in general the 
competent authority for granting these permissions. Usually, construc-
tion negotiations are scheduled in which, among others, neighbours 
can raise objections if they believe their subjective public rights will 
be violated (eg, regarding the distance of the construction from the 
neighbour’s property). Preservation orders can constitute a further 
restriction to planned construction in Austria.

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

Legal instruments of expropriation exist in Austria; however, they are 
subject to strict requirements, as property itself is protected by the 
Constitution. Foreigners can rely on this right as well. Expropriation 
is permitted only if it serves the public interest. Therefore, specific 
need, suitability of the object to cover that need and impossibility of 
any other measures are mandatory. In addition, expropriation has to 
comply with the principle of proportionality, and there are no exemp-
tions to the payment of compensation, as an appropriation without 
compensation violates the Austrian Constitution. Further details are 
governed by laws on expropriations in specific cases (eg, for railway 
construction). Usually the owner of the real estate is granted adequate 
(rather low) compensation. Mutual agreements between the state and 
the landowner are possible and common in practice and may modify 
the allocations between the parties.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

The Austria Criminal Code provides measures to forfeit real estate 
property. A criminal court can seize property in order to prevent an ille-
gal activity from happening. Furthermore, Austrian law provides the 
option for the Criminal Court to forfeit assets gained by criminal acts.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

The Insolvency Code contains provisions for bankruptcy proceed-
ings as well as reorganisation proceedings, the latter being conducted 
either with a liquidator or with self-administration. Illiquidity and 
over-indebtedness are the main legal requirements to initiate an insol-
vency procedure; reorganisation proceedings may also be applied for 
in case of imminent illiquidity. The motion can be prepared by either 
the debtor or its creditors. A delayed insolvency application can make 
the director and under certain circumstances the shareholders of a 
company personally liable for damages. Insolvency proceedings are 
not opened when the debtor’s funds are insufficient to cover the ini-
tial court fees. The opening of the proceedings will be published by the 
court and the debtor loses its power of disposition. Thenceforward, 
the debtor cannot make any payments with debt-discharging effect. 
During the insolvency procedure creditors are treated differently, 

depending on the state of their claims; for example, mortgage creditors 
enjoy a privileged position compared with subordinate creditors.

The application for acceptance of a reorganisation plan requires 
the approval of the majority of the voting insolvency creditors present 
(a head majority). In addition, this consenting majority must represent 
more than half of the total sum of claims corresponding to the total 
sum of claims held by all of the voting insolvency creditors present (a 
capital majority).

If the restructuring plan is accepted, the court confirms it and 
the insolvency proceedings are cancelled. The debtor regains its abil-
ity to dispose of its company. The remaining debts shall expire upon 
fulfilment. Guarantees remain fully valid. The guarantor has a right of 
recourse against the debtor only to the extent of the quota. 

If the application for a restructuring plan fails, bankruptcy pro-
ceedings are initiated and the insolvency estate is liquidated by 
the liquidator. 

In bankruptcy proceedings, a list of applications is drawn up, the 
declarations of the liquidator and the debtor regarding the claims filed 
are made and the decision on the continuation or closure of the com-
pany is taken. A quota is paid out to the insolvency creditors. Insolvency 
proceedings are concluded by court order after the assets have been 
distributed. If there is no quota for the insolvency creditors, the insol-
vency proceedings are cancelled, owing to lack of assets by court order. 

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

Austrian commercial law recognises the following legal entities, which 
are also open to foreigners:
• general partnership (OG): full liability of shareholders, not the 

partnership, but the shareholders pay income tax;
• limited partnership (KG): similar to the OG, but (at least) one 

shareholder has only limited liability;
• private limited company (GmbH): limited liability of shareholders, 

minimum share capital of €35,000;
• corporation (AG): limited liability of shareholders, minimum share 

capital of €75,000, can be a joint-stock company;

Less commonly used forms include the Societas Europaea (SE), the 
silent partnership or the cooperative. Forms from other EU member 
states can also exist in Austria (eg, the Irish limited company).

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

In general foreign investors prefer private limited companies mainly 
for two reasons: limited liability of the investors, as corporate assets 
are separate from personal; and low formality compared with the joint-
stock company, where, for example, a supervisory board is compulsory. 
In real estate, special purpose vehicles often take the form of a ‘GmbH 
& Co OG’ or a ‘GmbH & Co KG’. Both are partnerships, in which the 
partners that have unlimited liability are private limited companies. 
Accordingly, these forms combine the flexibility of partnerships with 
limited liability.

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

Registration in the Commercial Register is a mandatory requirement 
for creating the above-mentioned entities. In addition, a partnership 
agreement is required for capital companies in the form of a notarial 
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deed. Private limited and joint-stock companies can be established by 
a single founder. The minimum registered capital for a private limited 
company is €35,000 (with the possibility of making use of founder priv-
ilege, which reduces the required capital to €10,000 in the beginning) 
and €70,000 for joint-stock companies. At least half of this amount has 
to be paid into the bank account of the company.

A private limited or joint-stock company needs to hold a sharehold-
ers’ meeting at least once a year. Furthermore, corporations and part-
nerships that have no individual as a partner with unlimited liability are 
subject to reporting duties: they are obliged to file an annual financial 
statement to the commercial court of their registered seat within nine 
months of the balance sheet date (eg, if the balance sheet date is 31 
December, the annual financial statements have to be disclosed before 
the following 30 September at the latest). If disclosure of the annual 
financial statements is delayed, the register courts will issue – by way 
of automatically generated court orders – a fine. The company and its 
executive bodies are subject to the penalties. If a GmbH with three 
managing directors fails to comply with the disclosure duties, this will 
trigger four fines. If the disclosure duties are not complied with, further 
fines can be imposed.

The corporation tax for private limited and joint-stock compa-
nies is 25 per cent, while capital gains tax has been 27.5 per cent since 
the beginning of 2016. That results in a tax load of 45.625 per cent. 
Compared with that, partners of general partnerships and the general 
partner of a limited partnership are taxed on a personal level. Austria’s 
taxation system is subject to progressive rates; the top taxation rate is 55 
per cent (which will be reduced to 50 per cent in 2020).

There are no special taxes imposed on foreign entities. Individuals 
planning to reside and conduct business in Austria, except for EU 
nationals, need a residence permit.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

Austrian law recognises freehold as permanent unrestricted owner-
ship and leasehold as tenancy for a definite or indefinite period of time, 
which may involve a right to derive profit from leased property.

Austrian property law recognises the principle of superficies solo 
cedit: the owner of a plot of land is automatically the owner of the build-
ings erected on it. This principle of the inseparability of land and build-
ing ownership is overruled by two exceptions, namely the existence of 
a superstructure (building on third-party land) and the building right. A 
superstructure is a building on third-party land, built without the inten-
tion to remain indefinitely. It is popular owing to tax-related aspects, 
but rarely used as collateral, among other things because it is not reg-
istered in the Land Register. The building right is the right to build on 
foreign land owing to a contract between the landlord and the owner 
of the building. After a stipulated period of time, the landlord becomes 
the owner of the building.

Austrian legislation recognises two types of easements: easement 
in rem and in personam. The former benefits all owners of a particular 
real property to which an easement is created and survives the trans-
fer of such real property. The latter is created solely for the benefit of a 
particular person.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary 
in your jurisdiction to negotiate and agree on a term sheet 
rather than a letter of intent? Is it customary to take the 
property off the market while the negotiation of a contract 
is ongoing? 

There are two forms of binding pre-contracts mentioned in the ABGB: 
a Vorvertrag (article 936 ABGB) is a binding contract that enables a 
party to sue the other party for entering into the main agreement; a 

Punktation (article 885 ABGB) is a contract that already includes the 
main rights and duties the parties wish to create. If the parties fail 
to enter into a (more detailed) main contract, the rights and duties 
included in the Punktation become enforceable.

Practice, however, has invented several new types of contract, 
not provided by statutory law. Especially in larger transactions and 
when due diligence will be conducted, letters of intent are commonly 
used. Depending on their content, they can be either binding or non-
binding, but typically the Austrian Supreme Court considers them as 
non-binding. Parties can agree upon a contractual penalty, but the 
unreasonable break-up fees may be reduced by the court.

20 Contract of sale

What are typical provisions in a contract of sale? 

The sale contract must be agreed in writing and include, at the least, a 
description of the transferred property (property type, cadastral area 
and plot identification number) and the price (or the price calcula-
tion method). Representations and warranties are not mandatory but 
highly advisable. Typically, the seller gives at least representations and 
warranties regarding ownership, third-party claims, encumbrances 
and compliance with relevant building regulations. It is common 
practice to also include a provision containing the specification of the 
property and the seller’s express consent to the registration of the pur-
chaser as the new owner of the property. Often, real estate transactions 
include escrow payment mechanisms, which can be conducted by the 
advising lawyer.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

Liability in the case of contaminated properties is regulated by sev-
eral acts, the most important ones being the Water Rights Act (WRG) 
and the Waste Management Act (AWG). Both acts stipulate a primary 
responsibility of the actual polluter and a subsidiary responsibility of 
the property owner.

The subsidiary liability of the property owner passes to the legal 
successors if the contamination was known or should have been known 
to the acquirer in case of reasonable care. Both the WRG and the AWG 
nonetheless limit the liability of the property owner to contaminations 
that occurred before 1 July 1990, unless the owner explicitly allowed 
the respective contamination and has benefited in the form of consid-
eration for the use of the property.

Contaminations may entitle the purchaser to claim damages from 
the seller. The Austrian High Court, however, has ruled in several deci-
sions that the purchaser of a former industrial site must expect certain 
contaminations and thus cannot claim damages for ‘average’ contami-
nations. To prevent disputes on what kind of contaminations were to 
be expected, it is highly advisable to include respective warranty provi-
sions in the sales contract.

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract 
date and closing date? Do they cover brokerage agreements 
and do they survive after property sale is completed? Are 
estoppel certificates from tenants customarily required as 
a condition to the obligation of the buyer to close under a 
contract of sale? 

With respect to existing leases, sellers usually grant representa-
tions concerning:
• the rent roll;
• the validity and enforceability of existing lease agreements;
• the existence of all agreed cash deposits or bank guarantees;
• the non-existence of any defaults under the lease agreements;
• the non-existence of any pending or threatened terminations;
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• the non-existence of (pending or threatened) litigation regarding 
the lease agreements;

• the compliance with tenant improvements;
• the correctness of past invoices for incidental costs; and 
• the payment of all stamp duties. 

Between signing and closing, sellers usually covenant not to execute 
new leases or amend or terminate existing leases without the buyer’s 
consent and not to carry out any unforeseen tenant improvements or 
other major investments without the buyer’s consent.

Brokerage agreements are separate from lease agreements and 
are not transferred together with the property unless the parties 
agree otherwise.

Estoppel certificates from tenants are not common or required as a 
condition to the obligation of the buyer to close under a contract of sale.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

A lease is not subordinate to a security instrument. When a debtor fails 
to repay the debt and the debtor’s property, which includes leases, is 
sold, the new owner becomes the landlord. As a fundamental rule, 
the Austrian legislature provides that the purchaser of a property has 
to take over existing tenancy relationships (article 1120 ABGB). This 
applies even if the purchaser had no knowledge of the existence of the 
lease agreement. He or she enters into the existing tenancy relationship 
with all rights and obligations. However, both the purchaser and the 
tenant cease to be bound by fixed terms or agreed waivers of termina-
tion. Thus they are both entitled to terminate the tenancy adhering to 
the statutory period of notice. Exceptions to this fundamental rule exist 
when the tenancy relationship is registered in the Land Register (the 
landlord is bound by the term of the tenancy relationship as entered 
in the Land Register) or in cases where the full scope of the Austrian 
Tenancy Act applies (see question 10).

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

Security deposits are commonly used to secure future claims against 
the tenant. There are no statutory regulations with respect to the per-
mitted amount of such deposits. Court rulings suggest an amount of 
not more than six months’ gross rent as the upper limit; three months 
is a common limit.

If the security is provided in cash, the landlord is obliged to put the 
money in a savings account and return it to the tenant immediately 
after the contract has expired, including the interest earned. Often, the 
deposit is not provided in cash, but in the form of a bank guarantee. We 
recommend that potential purchasers examine whether existing bank 
guarantees are assignable to a new owner (if not, the tenant should 
be contractually obliged to issue a new bank guarantee in favour of 
the new owner).

The majority of tenancy agreements are subject to indexation. 
Within the full scope of the Austrian Tenancy Act (see question 10), 
statutory law stipulates precise rules for the value adjustment, which 
can only be linked to the consumer price index published by Statistics 
Austria. If the full scope of the Tenancy Act does not apply, parties are 
free to decide upon the type, scope and quality of the indexation clause. 
Threshold clauses with a 3 to 5 per cent threshold are customary. In any 
event, the indexation clause must be explicitly agreed.

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

Facts registered in the Land Register are deemed to be correct. Thus 
a purchaser in good faith acquires ownership of real estate, even if the 
seller is wrongfully registered as the owner in the Land Register. If 
circumstances exist that on proper notice lead to doubts as to the cor-
rectness of the Land Register, the purchaser has to carry out an exami-
nation on the ownership of the real estate. Failure to do so invalidates 
the good faith.

The rank of priority of securities is defined by the order of their reg-
istration in the Land Register (previously registered securities have a 
higher rank and priority if the security is realised).

Governmental confirmation can generally be obtained by viewing 
the Land Register. Zoning reports are generally available online and 
can be reviewed with very little time and effort. Legal opinions are a 
possible instrument in Austrian law but not customarily used with 
regard to the legal use and occupancy of real estate.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

Regarding environmental risks, it is recommended to review the regis-
ter of contaminated sites available online at www.umweltbundesamt.
at/umwelt/altlasten/vfka/. Since not all contaminations are listed, this 
register does not provide sufficient protection, however.

Engineering and environmental reviews are advisable, espe-
cially in large transactions or in transactions where difficulties in this 
regard are to be expected (eg, the purchase of a former industrial 
site). Standard representations regarding the technical condition of 
the transferred buildings as well as representations and indemnities 
regarding environmental matters are customary. Environmental liabil-
ity insurance is available.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

Lease agreements are usually reviewed by lawyers and tax consultants; 
the business side is often covered by the investor itself. The legal analy-
sis is based among other things on an examination of the scope of the 
Austrian Tenancy Act (see question 10), the right to rent increases and 
change of control clauses, rent indexation, lease termination clauses, 
payment of stamp duties and maintenance obligations by the landlord. 
Whether property and facility management agreements are trans-
ferred to the new owner depends on the structure of the deal (asset 
or share deal) and possible change of control clauses in the respec-
tive agreements.

28 Other agreements

What other agreements does a lawyer customarily review? 

• Agreements establishing pre-emption rights;
• mortgage and other financing agreements;
• easement agreements authorising a specific person (easement in 

personam) or an owner of a particular real property (easement in 
rem) to use the land (eg, a right to pass through the land);

• utility supply agreements;
• property insurance agreements;
• articles of association and other corporate documents in the case 

of a share deal; and
• brokerage agreements.
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29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

Lawyers usually prepare a detailed closing checklist to verify whether 
all closing conditions and deliverables have been met. Typically, law-
yers check whether all required corporate certificates, extracts from 
the Commercial Register and deeds of ownership have been presented, 
whether all existing mortgages and other charges have been properly 
released and whether all the relevant agreements and project and 
design documentation have been delivered. Proration of costs and rev-
enues from the property as of the closing date is also customary.

In an asset deal, signing and closing usually happen at the same time.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

The parties’ signatures on the purchase agreement must be verified by 
a notary public. Also, mortgage deed signatures are to be notarised. 
Apart from this, no government representative is required.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

Usually the parties to a purchase agreement or finance agreement stip-
ulate the remedies for a breach of contract and do not rely on statutory 
law in this regard. Usually a breach of contract entitles the injured party 
to terminate the contract or request compensation for damage (pay-
ment of a contractual penalty is a possible consequence as well, but less 
frequently used in this regard). Often, different remedies are set forth 
for different types and severity of breaches.

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

Depending on its type and gravity, a breach of lease terms may entitle 
the injured party to claim damages, terminate the lease contract or both 
(even if the contract is non-redeemable); the tenant may also be enti-
tled to pay less rent until the breach is cured. Additionally, a landlord 
has statutory retention and pledge rights over tenants’ assets located 
in the leased premises to secure claims for unpaid rent. Tenants using 
premises after the termination of the lease may be evicted through cus-
tomary judicial proceedings.

The remedies for commercial leases (which in Austria are under-
stood as leases of pre-existing businesses or farms) and residential 
leases vary only slightly. Most importantly, as commercial leases often 
do not fall under the scope of the MRG, the landlord has more freedom, 
eg, regarding termination of the lease.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

Lenders usually require a mortgage on the financed real estate. Such 
a mortgage is established through the (notarised) signature of a mort-
gage deed and registration of the mortgage in the Land Register. 
Different types of mortgages exist: a fixed-amount mortgage secures 
a numerically defined liability (plus ancillary charges and interest for 
up to three years), while a maximum-amount mortgage secures all 
receivables under a contractual relationship up to a maximum amount.

In addition, lenders often require pledging or assignment for secu-
rities of shares, receivables, rights under property purchase agree-
ments, bank accounts and insurance certificates.

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

In Austrian law, it is possible but very uncommon to finance ground or 
head leases, and according to our experience it might be very difficult 
to find a bank doing this kind of financing.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

A mortgage is established through the signature of a mortgage deed 
and registration of the mortgage in the Land Register by filing the deed 
with the documents archive. The signature on the mortgage deed has 
to be notarised.

In some financings, already registered mortgages are taken over 
by the financing party. A registered mortgage is not automatically can-
celled with the repayment of the secured debt; thus ‘debtless’ mort-
gages may arise, of which the owner can dispose. However, the entry of 
a new creditor for an already registered mortgage will trigger the same 
costs as a new mortgage entry. Thus, in order to avoid costs, taking over 
existing mortgages is usually done by taking over the secured obliga-
tion only. The old creditor remains the creditor in relation to the debtor 
(and remains registered in the Land Register), but he or she undertakes 
to hold debt and mortgage in trust for the new creditor. The credit risk 
is borne by the new creditor.

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

Banks usually require real property valuations for granting a loan. 
Valuations are prepared either by in-house valuation departments of 
the banks or by third-party professionals, who may, but need not, be 
registered with the relevant state authorities.

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

Lenders from another jurisdiction can provide loans secured by 
Austrian real property collateral under the same conditions and ramifi-
cations as Austrian lenders. This is, of course, subject to any banking or 
financial services regulations that may be applicable.

Update and trends

Generally speaking, the prices of real estate in Austria have been 
increasing in recent years and continue to do so.

Currently, the Austrian market for the valuation of real estate 
is growing. The residential real estate segment in particular has 
developed well, with a strong increase in demand for expert 
opinions for projects in and around Vienna.

Furthermore, alternative forms of housing such as student 
residences and micro-apartments are becoming popular among 
investors, with around €14 million invested in the first half of 2018.
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38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Interest rates are usually set with reference to EuriBOR; references to 
Libor are possible, but usually avoided.

If the interest rate is very high, the loan agreement might be con-
sidered as contra bonos mores and thus be void. If the financing party 
exploits the improvidence, dilemma situation, lack of intellectual 
power, inexperience or disconcertion of the other party to stipulate 
an unreasonably high interest rate, the contract is void in any case. 
However, it is difficult to examine what interest is still legally permis-
sible. Court decisions on this question do not specify a fixed maximum 
rate, but explain that the maximum rate depends on the circumstances 
of the financing (eg, the securities available), the other terms of the con-
tract (eg, the duration of the loan) and the market situation; thus, it may 
vary by the type of lender or borrower as well as on the type of property.

Fees and lender costs are also taken into consideration when 
deciding whether an interest rate is contra bonos mores.

There are no fines for impermissible rates. If an interest rate is too 
high, it is void and a reduced interest rate becomes applicable. These 
consequences do not differ in general for different types of lenders.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

Secured creditors can enforce a mortgage or pledge when the underly-
ing secured claim is not duly and timely paid. To realise the mortgage, 
an execution title from the district court is required, while non-judicial 
realisation is available for pledges only on movables.

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

If the amount recovered in the foreclosure is less than the outstanding 
loan balance, the deficiency between both amounts is still outstand-
ing and accordingly has to be paid by the lender. This obligation of the 
lender is similar to any other obligation.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

In Austrian law, the establishment of a pledge requires not only a 
pledge agreement but also the performance of the required act of pub-
licity, which grants the lender possession or similar protection. The fol-
lowing acts of publicity are most commonly used:
• book entry if the receivables are recorded in the pledgor’s books;
• notification of third-party debtors (eg, tenants); and
• handover in the case of corporeal property.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

Security documents may only provide recourse to specified assets (ie, it 
is not possible to grant a pledge over ‘all assets’).

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

Lenders usually require that all cash traffic of the borrower be directed 
through bank accounts opened with that lender. Similarly, lenders 
often demand lock-box mechanisms linked to specific financial cov-
enants or other triggers.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

Several different types of credit enhancements are common in 
Austria (eg, personal securities, cumulative assumption of debts or 
comfort letters).

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

Loan agreements contain all kinds of covenants, depending mostly on 
the target and the conducted due diligence, as in most other central 
European countries.
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1220 Vienna
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46 Financial covenants

What are typical financial covenants required by lenders? 

Financial covenants usually do not differ from those used in most other 
central European countries.

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

See question 41.

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

SPEs are commonly used in real estate transactions. With respect to 
possible forms, see questions 15 and 16. The managing director of an 
SPE can be managing director of the parent company at the same time.
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Croatia
Irina Jelčić and Nikola Božić
Hanžeković & Partners 

General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

The legal system of Croatia is a civil law system. The laws applicable to 
real estate apply nationwide. The legal system provides the possibility 
of parol evidence, oral contracts, interim and preliminary injunctions, 
etc. However, Croatian courts do not rule on equity. 

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

The ownership of registered real estate is acquired through ownership 
registration in the Land Register. The law provides bases for registra-
tion of rights concerning a real estate, such as buy-back, pre-empt, 
lease, rent, concession, rights under encumbrance, right to build, 
mortgages, etc.

The failure to register ownership, leasehold or security interest will 
not make it void or voidable, but once the registration request has been 
submitted, the registration of those rights will rank below any prior reg-
istration, regardless of the time such a transaction took place. 

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

Entries in the Land Register are permitted only against the registra-
tion predecessor. Thus a private deed must contain a clausula intabu-
landi, an explicit statement of the person whose right is being limited, 
encumbered, revoked or transferred to another person that he or she 
unconditionally agrees to the registration. Moreover, the signature of 
the person whose right is being limited, encumbered, revoked or trans-
ferred to another person must be verified by a notary public. 

The cost of the aforementioned registration and the notary public 
consists of fixed fees that are usually paid by the acquirer.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

There are no requirements for EU citizens and entities in relation 
to transactions concerning real estate as they are deemed equal to 
Croatian citizens and entities.

Non-EU citizens and entities can, under the presumption of reci-
procity, acquire ownership of real estate on the basis of inheritance 
or if they obtain the consent of the Minister of Justice. A real estate 
sale and purchase contract lacking the consent of the Minister of 
Justice will be void. 

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

A foreign investor that invests in real estate in Croatia does not face 
exchange control issues and can repatriate profits and capital to his or 
her jurisdiction. However, withholding taxes, in the absence of double 
taxation treaties, usually apply. Moreover, the purchase and sale price 
of real estate between a resident and a non-resident investor can only 
be paid in Croatian kunas.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Generally, liability always exists if damages to third persons are in con-
nection with or arise out of the real estate ownership, lease or rental. 
Tort liability is generally borne by the owner. However, in cases of 
a lease or rent, liability may be borne by the lessee or tenant if the 
damage does not stem from the owner’s legal or contractual perfor-
mance deficiency.

Environmental liability is outlined in questions 21 and 26.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Owners may protect themselves against liability by damage insurance 
policies. Insurance companies in Croatia provide insurance in relation 
to various risks, including environmental risks and against third-party 
claims. In respect of the possibilities of a liability shield, please also see 
questions 15 and 16. 

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws 
rules in your jurisdiction? Are contractual choice of law 
provisions enforceable?

The governing law in relation to transactions involving properties is 
determined pursuant to the Act on Conflict of Laws Rules, which pre-
scribes that contracts referring to real estate are exclusively governed 
by the law of the country in whose territory the property is located.

Since Croatia is a member of the EU, the law applicable to contrac-
tual obligations is determined pursuant to Regulation (EC) No.  593/2008 
(Rome I). In accordance with Rome I, the contractual parties may 
choose the applicable law of the contract. The forum rei sitae principle 
is, in that respect, applied only if the parties have not chosen another 
law as applicable. 
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9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

The subject-matter jurisdiction for real estate disputes lies with the 
municipal court competent for the area in which the real estate in ques-
tion is located.

Claims may be filed by any number of plaintiffs, jointly or indi-
vidually. Before the proceedings continue, the claim must be sent for 
response to the sued party as determined by the claim. Interested third 
parties have a general intervention right.

Out-of-jurisdiction services between Croatia and other EU mem-
ber states are governed by Regulation (EC) No. 1393/2007, whereas 
out-of-jurisdiction services between Croatia and non-EU states are gov-
erned by the Convention of 15 November 1965 on the Service Abroad of 
Judicial and Extrajudicial Documents in Civil or Commercial Matters 
and bilateral treaties.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

Laws regarding real estate ownership, tenancy and financing do not 
differ significantly in relation to commercial or residential property, 
whereas the enforcement of such rights is governed by one general act. 

The lease of commercial property is more specifically regulated in 
the Law on Lease and Sale of Business Premises, whereas the rental of 
residential property is regulated in the Act on Flat Rental (AFR). 

One of the differences to be noted is that the commercial lease rate 
can be freely agreed, while the AFR distinguishes between two types of 
rents: a freely agreed rent and a protected rent.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

The planning and usage of land is highly regulated. The main laws in 
that respect are: 
• the Space Planning Act, which stipulates that the construction and 

usage of real estate can only occur pursuant to space plans that are 
enacted by local and regional self-governing state units; and

• the Construction Act, pursuant to which there are three types of 
buildings in Croatia: 
• buildings that are planned pursuant to the state space develop-

ment plan;
• other buildings that need to meet general requirements; and 
• buildings that can be constructed without a construction permit.

Since numerous buildings had been built contrary to the aforemen-
tioned acts, the Act on Dealing with Illegally Built Buildings was passed 
in 2012, setting conditions pursuant to which buildings built without a 
valid permit, or contrary to such a permit, may be legalised. 

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

In Croatia, expropriation of real estate is permitted only if it serves spe-
cial interests and if it is estimated that the envisaged usage of the real 
estate will yield greater benefits than the current usage. Moreover, if 
expropriation occurs, the real estate owner is monetarily compensated 
by the amount of the real estate’s market value. 

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

Forfeiture of real estate is possible in criminal matters if the benefits 
gained from a criminal deed need to be preliminarily seized or if it is 
necessary to preserve evidence. The preliminary seizure is executed via 
a provisional measure that prohibits the sale and burdening of the real 
estate. Furthermore, the real estate will be confiscated if it constitutes a 
benefit from a criminal deed.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in your 
jurisdiction. 

Bankruptcy proceedings are initiated in cases of insolvency (the com-
pany is unable to fulfil its due monetary obligations for a longer period 
of time) or indebtedness (the obligations of the company surpass its 
assets). Once bankruptcy proceedings have been initiated, a bankruptcy 
trustee will be appointed. Furthermore, creditors are entitled to form 
a creditors’ committee to monitor the work of the bankruptcy trustee. 
During bankruptcy proceedings, the bankruptcy trustee forms lists of 
registered claims and classifies them into different orders. The holders 
of secured claims have the right of individual satisfaction. Generally, if 
the company in bankruptcy is the lessor, it may collect the lease rate; 
if the company is the lessee, the bankruptcy trustee may terminate the 
lease agreement. The bankruptcy plan may envisage that the real estate 
of the company is to be sold. 

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

Investment entities in Croatia can take the following forms:
• partnership; 
• limited partnership; 
• limited liability company; or 
• joint-stock company.

Investment in real estate can also be done thought closed or open-
ended investment funds, known as alternative investment funds (AIFs). 
Real estate investment trusts are not permitted under Croatian law. 

If a closed AIF pays dividends to foreign or domestic natural 
persons, they are subject to a capital income tax rate of 12  per  cent. 
Furthermore, if a closed AIF pays dividends to foreign or domestic legal 
persons, they are subject to a withholding tax of 12 per cent. However, 
open AIFs are subject only to income tax at the shareholder level. 

In Croatia, the best shield against personal liability is provided by 
a limited liability company (LLC). In that respect, an LLC, like a joint-
stock company, is not required to pay taxes for profits and losses that 
pass through them at the shareholder level.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

The most common investment vehicle used by foreigners to invest in 
Croatian real estate is an LLC, since the real estate can be entered in the 
share capital. If real estate is entered in the share capital, no real estate 
transfer tax is payable, while, regardless of whether the real estate is 
purchased by a natural or legal person, domestic or foreign, the acquirer 
will be charged real estate transfer tax of 4 per cent of the real estate 
market value at the time of the acquisition. 

Other reasons for the popularity of an LLC are:
• it can have one member;
• the liability for profits and losses is limited to the subscribed share 

capital; and
• ownership can be easily transferred.
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17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

In order to establish an LLC, the investor must undertake the following:
• a Memorandum of Association, if an LLC has one member, or 

Articles of Association, if an LLC has more than one member, must 
first be enacted and signed in the form of a notarial deed;

• the minimum subscribed share capital contribution of 20,000 
kunas must be paid in; and

• the LLC must appoint a management board and a supervisory 
board only if determined by the Articles of Association or by law.

The LLC is established once the granted registration request, filed with 
the competent commercial court, is published.

An LLC is subject to profit tax. The profit tax burden can amount to 
either 12 per cent or 18 per cent. Withholding tax is generally at a rate 
of 15 per cent. However, when it comes to dividends and shares in prof-
its, the withholding tax amounts to 12 per cent. But if those profits are 
exported to tax havens and financial centres, excluding such territories 
within the EU or if a double tax treaty is in place, the withholding tax 
amounts to 20 per cent.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

In Croatia, a natural and legal person can own property either individu-
ally or through co-ownership. 

A building can also be contractually owned through the right to 
build. In that respect, the right to build represents a limited real right 
on someone’s land that authorises the person having such right to have 
his or her own building on the surface of the land or below it. 

When it comes to real estate benefits and burdens, real and per-
sonal easements are possible. Real easements are, in that respect, 
transferred with the dominant or the servient property. Furthermore, 
real easements must be recorded in the Land Register as a burden 
on the servient property. Personal easements, on the other hand, 
are established in favour of a particular person and are not transfer-
able. Furthermore, personal easements do not need to be recorded in 
the Land Register.

When it comes to sub-rental and sub-lease rights, these are pos-
sible only if agreed.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary 
in your jurisdiction to negotiate and agree on a term sheet 
rather than a letter of intent? Is it customary to take the 
property off the market while the negotiation of a contract 
is ongoing? 

In Croatia, non-binding contracts such as letters of intent, memo-
randa of interest and term sheets are not common in relation to real 
estate transactions. Unless agreed between the parties, it is not cus-
tomary for the seller to take the property off the market during on-
going negotiations. 

20 Contract of sale

What are typical provisions in a contract of sale? 

A sale contract regarding real estate must be concluded in written 
form. As such, a sale contract for real estate must contain the fol-
lowing provisions:
• the definition of the parties;
• the precise designation of the real estate;
• the price of the real estate; and
• the clausula intabulandi.

Other typical provisions of a real estate sale purchase contract 
can include:   
• a transfer of possession clause;
• a cost provision;
• a termination clause;
• a deposit provision; and
• a veracity provision.

It is customary that before the conclusion of a sale and purchase con-
tact, a purchaser verifies the ownership title in the Land Register, as 
well as that the seller is liable for the utility costs until the transfer of 
possession of the real estate, and that the purchaser is liable for the pay-
ment of the real estate transfer tax. 

21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

An ‘ecology claim’ against an environmental polluter may be filed by 
any person. However, the Act on Environmental Protection allows 
state authorities to act ex officio or on the basis of a received notifica-
tion. If the state agency comes to the conclusion that the polluter has 
endangered the environment, the polluter will be bound to pay all the 
costs of the inspection and the clean-up. If the environmental damage 
cannot be cleaned up, the polluter will be bound to pay compensation 
in the amount of the value of the destroyed goods. 

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract 
date and closing date? Do they cover brokerage agreements 
and do they survive after property sale is completed? Are 
estoppel certificates from tenants customarily required as 
a condition to the obligation of the buyer to close under a 
contract of sale? 

Generally, a change in ownership of real estate does not ex lege ter-
minate the lease. However, this can be contractually altered. In that 
respect, veracity and dispute representation regarding the existing 
lease are common. A typical covenant made by the seller to the buyer 
between the contract and closing date is that the seller will not execute 
any new lease in respect of the property that is the subject of the trans-
action. Estoppel certificates are not common in Croatia.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

If the lease or rental contract is not registered in the Land Register 
before a security, it is terminated ex lege at the time of the court deci-
sion awarding the real estate to the security holder. 
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24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

It is customary for lessors to require from the lessee a security deposit 
in the amount of one to three monthly lease rates. In that respect, 
promissory notes and letters of credit are used as well. 

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

In real estate-related transactions, it is common to verify the owner-
ship title by inspection of the Land Register. In certain cases, checks 
of zoning reports, building permits and certificates of occupancy are 
also conducted. In high-value real estate transactions, buyers usually 
engage lawyers in order to obtain all relevant information regarding all 
elements and risks of the transaction.

Interests in real estate are entered in the Land Register in a priority 
order on the basis of the time when the application for such an entry 
was received by the competent court’s land registry. The positions in 
the priority order can be changed through cession.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

Engineering and environmental reviews are customary only in larger-
scale real estate transactions or in cases where such risk is foreseeable. 
Sellers are usually reluctant to provide representations and warranties 
for structural and environmental compliance. However, it is possible to 
obtain an environmental insurance policy.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

Lease agreements are usually reviewed by lawyers, with special atten-
tion being paid to the following aspects:
• whether the lease is registered in the Land Register;
• whether lease renewal and adjustment of the lease rate are possible;
• whether a sub-lease is permitted; and
• termination conditions, etc.

Management contracts are not entered in the Land Register, since they 
constitute a personal relationship between the owners and the man-
agement, although the cost of management is usually borne by lessees. 

28 Other agreements

What other agreements does a lawyer customarily review? 

Lawyers are usually engaged to conduct a thorough Land Register 
examination. During this examination, the title transfer history is pre-
dominately scrutinised, as well as the existence and content of building 
permits, certificates of occupancy, etc. 

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

Usually, in relation to transactions concerning real estate, there is a list 
of conditions precedent that need to be met prior to the closing of an 
acquisition. Such conditions precedent may include the provision of a 
certified excerpt of the Land Register certificate for the real estate in 

question, certified excerpt(s) from the court register if one or both par-
ties are legal entities, originals of security instruments, proof of agreed 
financing, powers of attorney, etc.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

The main closing formality for the sale contract is that the signatures 
of the parties need to be verified before a notary public. Both parties, 
therefore, must appear before the notary public and sign the sale con-
tract, although the parties do not need to appear simultaneously. The 
parties may be represented by a legal representative based on a power 
of attorney, composed in the prescribed form and with the prescribed 
substance. The deal is concluded once the buyer has registered his right 
in the Land Register.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

Real estate may have real or legal deficiencies. If the buyer decides to 
make use of his or her rights in respect of real deficiencies, he or she 
must notify the seller in due time. In that case, the buyer may:
• request that the defect be eliminated;
• request delivery of another thing without defects;
• request a price reduction; or
• declare the contract cancelled.

If the buyer was not aware of or did not accept legal deficiencies, he or 
she may:       
• choose to terminate the contract or request a proportionate 

price reduction;
• terminate the contract if the seller fails to free the real estate from 

rights or claims of a third person within a reasonable period; or 
• request damage compensation. 

Financial agreements may be cancelled by the borrower before utilis-
ing the loan. However, the borrower may be requested to compensate 
the damage caused to the lender. The lender may cancel the contract 
if the borrower did not perform his or her obligations at all or within 
the agreed time.

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

In case of a breach of the terms of the lease, a lessee has the fol-
lowing rights:  
• subsequent performance or contract termination if the lessor does 

not hand over the real estate within the agreed time; and
• price reduction and contract termination if the lessor does not 

hand over the real estate in the agreed condition.

The lessor is entitled to terminate the lease contract if the lessee:
• conducts alterations of the real estate without the les-

sor’s permission;
• uses the real estate contrary to the contract;
• inflicts significant damage to the real estate; or
• does not pay the due lease after 15 days as of the day he or she has 

received the lessor’s warning letter.

If the lessee refuses eviction, the lessor has the right to legal remedy 
and may file a claim in that respect or take action in the form of permis-
sible self-help.
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Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

The following secured lending instruments are commonly used 
in Croatia:    
• mortgages and pledges;
• promissory notes and bills of exchange; and
• personal guarantees and sureties. 

In our experience, the enforcement of mortgages, pledges and promis-
sory notes is straightforward in contrast to personal guarantees.

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

Ground lease financing is not common in Croatia.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

A mortgage needs to be registered in the Land Register, whereas 
promissory notes must be registered in the promissory note regis-
ter. Furthermore, both guarantees and promissory notes have to be 
in written form. 

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

Internal and external appraisers conducting property valuations have 
to be professionally competent and sufficiently independent from the 
credit underwriting process so that they can provide an impartial and 
objective valuation, documented in a durable medium and of which a 
record is kept by the creditor. 

In respect of appraisals, it is worth noting that Croatian legisla-
tion regulating real estate appraisals has been aligned with the EU 
Mortgage Credit Directive (Directive 2014/17/EU).

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

Foreigners can secure a loan through collateral under the same 
requirements as Croatian citizens. Security instruments are assignable 
together with the claims secured by such instruments since they con-
stitute ancillary rights. Such assignments of security instruments are 
not subject to tax.

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Interest is generally calculated recursively, ie, at the end of a calculation 
period by applying the proportional or compound calculation method. 
The interest rate usually applied is a percentage rate per annum that is 
the aggregate of the applicable Euribor or margin. The interest rate is 
usually tied to a three-month Euribor. 

It is legally prescribed that interest can only refer to a period of one 
year and that it cannot be higher than the statutory interest rate. If the 
contractual interest rate exceeds the statutory interest rate, the highest 
statutory interest rate will apply ex lege.

In that respect, the contractual interest rate between traders, as 
well as between traders and persons of public law, cannot be higher 
than the statutory default interest rate applicable to such relationships 
on the day of concluding the agreement. If a variable interest rate has 
been agreed, interest can be increased by three-quarters of that rate on 
the date of changing the contractual interest rate. 

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

If the creditor submits a motion for execution based on an authentic 
document, the notary public will pass a writ of execution ordering 
the debtor to pay. If the debtor objects to such a writ, a civil proce-
dure is initiated that will either affirm or rescind the notary public’s 
writ of execution. 

However, if the creditor has an enforceable deed, he or she can 
enforce his or her right directly on the pledge or, if he or she cannot 
satisfy his or her claim from the pledge, submit a motion for the change 
of the subject and means of enforcement to the notary public. In that 
case, the notary public will, without an adversarial hearing, issue 
another writ of execution on another right or object. The foreclosure 
time depends highly on the debtor’s financial situation, rather than on 
the enforcement procedure.

Furthermore, if the creditor has a mortgage, he or she can enforce 
it via a mortgage claim. 

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

A lender may recover a money judgment against a borrower or guaran-
tor for any deficiency between the outstanding loan balance and the 
amount recovered in the foreclosure. 

The time limit for recovery based on a money judgment is 10 years 
as of the date the judgment becomes enforceable. The claim in respect 
of deficiency between the outstanding loan balance and the amount 
recovered in foreclosure becomes time-barred after the expiry of term 
prescribed by the law. The buyer may, in that respect, use the proce-
dure outlined in question 39.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

If the lender has a mortgage on real estate, he or she may request a 
cease and desist provisional measure if the borrower does something 
that harms the real estate value. Furthermore, if the borrower does not 
comply with the cease and desist measure, the lender may require early 
collection of the secured claim even before the claim has matured. If 
the lender has a lien on rents or leases, he or she may collect them and 
this collected amount is offset against the lender’s claim. 
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42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

In Croatia, if a lender has a security document, he or she may seek 
recourse on all of the borrower’s assets. This principle does not apply in 
insolvency proceedings, as such secured collateral does not form part 
of the insolvency estate and serve the lender’s individual satisfaction. 

The borrower may require payment from the personal guarantor 
only if the borrower fails to satisfy the lender, in contrast to a surety who 
is primarily liable with the principal debtor.

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

Cash management systems and reservations are not typically required 
in Croatia. However, in rental contracts, down payments in the amount 
of one to three monthly rents are common and paid usually directly 
to the landlord. 

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

Credit enhancements such as promissory notes, bills of exchange, 
assignment of insurance policies, down payments and payment guar-
antees are commonly used. 

Regarding guarantees, an independent creditor assessment of the 
guarantor’s creditworthiness is carried out by creditors.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

Lenders often require covenants such as a negative pledge clause, pari 
passu clause, change of control clause, permitted acquisitions, divi-
dend/profit payouts, permitted financial indebtedness, limited loan 
sureties, prohibition of disposal of a pledged asset, etc. However, lend-
ers introduce covenants depending on the transaction in question.

46 Financial covenants

What are typical financial covenants required by lenders? 

If the borrower is a company, lenders often require maintenance of 
a certain net debt to earnings before interest, tax, depreciation and 
amortisation ratio, furnishing of financial statements and provision of 
information in case of a material change in the financial position to that 
provided in the financial statements.

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

A lien on chattels is created through an oral or written agreement. 
In that respect, a chattel lien agreement is perfected once the debtor 
transfers the possession of the chattel to the creditor. However, the 
creditor usually allows the borrower to keep direct possession, whereas 
no control agreement is legally required. 

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

Whether or not an SPE is necessary is circumstantial, but not common. 
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General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

For the first 100 years or so from becoming independent in 1844, the 
Dominican Republic had a legal system based on French law, specifi-
cally on the Napoleonic Codes – Civil, Civil Procedure, Commercial, 
Criminal and Criminal Procedure – under a constitution based on the 
American model, with three branches of government: a strong presi-
dency, a legislature, and a judiciary with the power to strike down acts 
of the other branches found to be unconstitutional.

Since the first half of the 20th century, however, there has been a 
move away from the French model, with the adoption of many statutes 
and codes inspired by other legal systems. Examples include the:
• Land Registry Law of 1920, founded on the Torrens system of 

Australian origin;
• Labour Code of the 1950s and 1992, modelled on South 

American codes;
• new Code of Criminal Procedure of 2002, based on the same 

adversarial principles that govern American criminal litigation;
• new arbitration statute of US principles;
• new arbitration statute of 2008, taken from the model arbitration 

code prepared by the United Nations; and
• recently enacted bankruptcy and insolvency statute, influenced 

greatly by American bankruptcy law.

The Constitution of the Dominican Republic lays out the fundamental 
framework for the organisation and the operation of the Dominican 
government and its institutions, and recognises an impressive list 
of civil rights for all individuals, Dominicans and non-Dominicans, 
including an equal protection clause for non-Dominican citizens and 
investors. Article 25 of the Constitution expressly states that foreign 
nationals are entitled to the same rights and duties in the Dominican 
Republic as Dominican nationals, except, understandably, for the right 
to take part in political activities. Article 221 of the Constitution sets 
forth that the government will ensure equal treatment under the law 
for local and foreign investments.

Individuals and entities, domestic and foreign, have a quick and 
inexpensive remedy for the protection of their constitutionally pro-
tected rights: the writ of amparo, which is granted by all courts and is 
subject to an appeal to the Constitutional Court.

Cases in Dominican courts are decided by judges, not by juries. 
Judges rule based on the texts of the Constitution and existing stat-
utes, the precedents of the Constitutional Court (which are binding), 
and the precedents of other courts (which are not binding). They do 
not rule in equity, as in some common law countries, but the principle 
of good faith is recognised by statutory law and grants the courts some 
discretion. Punitive damages are not awarded in injury cases – just 
compensatory damages.

Regarding evidence, parol evidence is admissible in criminal, 
labour and commercial matters, and, under certain circumstances, in 
civil and real estate matters.

Finally, real estate laws are national in scope and application.

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

As mentioned, the Dominican Republic has employed, since 1920, the 
Torrens system for real estate registration purposes. This system was 
developed in Australia in the 19th century and is now widely used in 
many countries. In the Torrens title system, a register of land holdings 
is maintained by the government, which guarantees an indefeasible 
title to the properties included in the register. Land ownership is trans-
ferred through registration of title instead of using deeds. The regis-
trar has a duty to ensure that only legally valid changes are made to the 
register. Any interest affecting or limiting the ownership rights of the 
registered owner, such as mortgages, easements, liens, etc, must also 
be registered. Interest in real estate (property, mortgages, privileges, 
etc) is only valid and enforceable against third parties upon registration 
at the office where the register is located (called ‘Registry of Title’ in the 
Dominican Republic). Once registered, the system guarantees title and 
priority on a first come, first served basis.

In the Torrens system a third party, acting in good faith, can rely on 
the information in the land register as to the ownership of a property 
and the other rights and interests that may affect it. In a property pur-
chase, the buyer is not required to look beyond the record in the regis-
ter. In contrast, in the common law system a vendor cannot transfer to 
a purchaser a greater interest than he or she owns, and the seller’s title 
is as good or as defective as the weakest link in the chain of title, which 
necessitates a chain-of-title investigation at the record office.

As in most jurisdictions under the Torrens system, there are still 
some parcels of land in the Dominican Republic that are unregistered. 
However, most properties in the country – and 100 per cent of com-
mercial properties – fall under the registered category. Unregistered 
property is governed by the French ‘ministerial’ system, whereby deeds 
affecting real estate are filed at a specific register that only serves as a 
recorder of documents, without any type of guarantee.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

The legal requirements for recording conveyances are the following:
• deed of sale (sales contract), authenticated by a Dominican notary;
• certificate of title, issued to the owner by the Registry of Title – a 

completely different document from the deed of sale, which serves 
as the only proof of ownership;

• certification showing that the seller is up to date with its prop-
erty taxes;  

• receipt attesting to the payment of the real estate transfer taxes 
(currently 3 per cent of the government-appraised value of the 
property). The buyer is exempt from this tax in some cases (eg, 
first purchases in certain tourism projects and low-cost housing 
acquired with a bank loan);

• a copy of the identity card or passport of the parties, or tax card 
if a legal entity (non-resident foreigners need to provide an addi-
tional identity card from their country of origin in addition to their 
passports); and
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• a copy of evidence of purchase price or mortgage payment through 
a non-cash method, for operations involving more than 1 million 
Dominican pesos.

Registration rules are established by the General Director of the 
Registries of Title and are applicable nationwide. The Dominican Civil 
Code states that buyers pay all the fees, expenses and taxes required for 
conveyances, unless agreed otherwise by the parties.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

There are no restrictions on foreign individuals or entities owning or 
leasing real estate in the Dominican Republic. The process for pur-
chasing or leasing real estate for foreigners is exactly the same as for 
Dominicans; there are no national defence or security limitations. 
Foreign individuals and entities, and Dominicans, must register locally 
with the tax authorities before registering purchases of real estate. 
Individuals must submit their application directly at the Internal 
Revenue office, while entities must first register at the Chamber of 
Commerce and obtain a mercantile registry certificate, before applying 
for their tax number. These are mere formal requirements that can be 
easily fulfilled.

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

Real estate can be purchased and sold in any currency – usually in local 
currency (Dominican pesos) or US dollars. There are neither controls 
nor restrictions on foreign currency exchange in place. Under current 
foreign investment laws, foreigners can freely repatriate capital and 
profits from their investment in the Dominican Republic.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Owners and tenants face a standard strict tort liability (custody based 
liability) for real estate they own or lease for damages suffered by third 
parties on their property, if the property has played an active role in 
causing the damage, or for environmental damages.

Only current owners or tenants at the time of occurrence of 
the damage can be held liable, not subsequent owners or tenants. 
Lenders are exempt.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Owners can protect themselves by acquiring a civil liability insurance 
policy. The environmental law requires mandatory insurance for pro-
jects that require a permit from the Ministry of Environment. There are 
no legal structures in place that can shield owners from their liabilities.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws 
rules in your jurisdiction? Are contractual choice of law 
provisions enforceable?

The Dominican Civil Code mandates that all matters concerning real 
estate in the Dominican Republic are subject only to local law, no mat-
ter who owns the property – in other words, a Dominican citizen or a 
foreign individual entity – or the place where the contract was signed. 
This is a rule of public order that cannot be amended or waived by the 
contracting parties. If a transaction involves properties from another 
jurisdiction as well, then the part of the transaction that refers to the 

Dominican real estate must be governed by Dominican law, hence all 
closing documentation must be drafted and executed according to 
Dominican laws. Nevertheless, for estate purposes, a conflict of laws 
statute, enacted in December 2014, allows foreigners to have their 
national law determine the rules of inheritance in connection with 
real estate located in the Dominican Republic; previously, Dominican 
inheritance rules applied in all cases.

In contractual matters not involving real estate, the parties can 
choose the applicable law as long as they do not breach public order 
provisions under Dominican law. For example, labour relations in the 
Dominican Republic must be governed by Dominican law.

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

The Real Estate Registration Law provides a special jurisdiction for 
disputes over registered real state, consisting of land courts of original 
jurisdiction, with a single judge, as a court of first instance, and supe-
rior land courts, with five judges, as appeal courts. Both decide on mat-
ters of fact and law. Decisions of a superior land court may be appealed 
before the Supreme Court, which only verifies the correct applica-
tion of the law.

All affected parties in a suit must be duly notified by a bailiff before 
it can proceed. For parties domiciled abroad, notice is served through a 
special procedure established for this purpose through the Dominican 
consulate in the country where the party is domiciled.

A foreign party does not need to be qualified to do business in the 
Dominican Republic, and is not required to post a litigation bond to sue 
for remedies in the Dominican Republic.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

In general, Dominican law does not distinguish between commercial 
and residential properties: the same rules apply for both. However, 
properties held by commercial entities are taxed differently from those 
owned by individuals.

A 1 per cent annual tax is assessed on real property owned by 
individuals, based on the cumulative value of the properties owned 
by the same individual, as appraised by the government authorities. 
Properties are valued without taking into account any furniture or 
equipment to be found in them. For built lots, the 1 per cent is calcu-
lated only for values exceeding 6.8 million pesos. For unbuilt lots, the 
1 per cent tax is calculated on the actual appraised value without the 
6.8 million pesos exemption. Individuals pay this tax every year on or 
before 11 March, or in two equal instalments: 50 per cent on or before 11 
March, and the remaining 50 per cent on or before 11 September. The 
6.8 million pesos threshold is adjusted annually for inflation.

The following properties are exempt from the property tax:
• built properties valued at 6.8 million pesos or less;
• farms; and
• houses inhabited by owners who are at least 65 years old, who have 

owned the house for more than 15 years, and have no other prop-
erty in their name.

Properties held in the name of a corporation or other entities do not 
at present pay a property tax per se; however, a 1 per cent tax is levied 
on company assets, including real estate. Since 2017, however, property 
held by entities also pay a 1 per cent property tax, and the tax on assets 
has been abolished.

There are also different tax treatments with regard to leasing 
to individuals or to corporate entities: leases to entities are subject 
to value-added tax and leases by individual landlords are subject to 
a 10 per cent withholding tax that is credited toward the landlord’s 
annual income tax.
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11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

All planning and land use matters are handled by municipalities, the 
Ministry of Tourism (in tourist areas) and the Ministry of Environment. 
The municipalities and the Ministry of Tourism establish the general 
rules regarding use (eg, residential, commercial, industrial, mixed, 
density, maximum height, etc). Any construction or development that 
may affect the environment must also be approved by the Ministry 
of Environment.

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

The Constitution and Law 344 of 1943 establish the legal regime for the 
government’s compulsory purchase or condemnation of real state. The 
Dominican Constitution states that:

No person shall be deprived of his or her property, except on justi-
fied grounds of public utility or social interest, for which a person 
shall be paid a fair value before expropriation, as determined by 
the mutual consent of the parties or by the judgment of a court of 
competent jurisdiction, pursuant to the law. In case of the declara-
tion of a State of Emergency or Defence, compensation may not be 
paid before the expropriation.

Law 344 establishes the specific procedure that the government must 
follow in any case of expropriation. Because the provisions of this 
law are of public order, allocations cannot be modified by contractual 
arrangements between the parties.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

The Constitution allows the government to seize property without 
compensation if a definitive court ruling has confirmed that the prop-
erty has been obtained through illegal acts (eg, drug trafficking, money 
laundering, etc).

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

Since the issuance of Executive Decree No. 20-17 in February 2017, 
the Dominican Republic has a fully enforceable new Bankruptcy 
and Restructuring Law (No. 141-15). Until January 2018, Dominican 
Bankruptcy and Restructuring Courts had not yet accepted a single 
case to hear under the new law (Opening of Restructuring Procedure, 
Conciliation and Negotiation, Judicial Liquidation). Guzmán Ariza 
was the first to be able to obtain the green light in late January 2018 
for its client PAWA Dominicana, the international flag carrier of the 
Dominican Republic, with scheduled flights to multiple destinations in 
the Caribbean and the United States. This is the first major bankruptcy/
restructuring proceeding in the Dominican Republic under the new 
Mercantile Restructuring Law 141-15 at this moment and will involve 
hundreds of national and international creditors. 

Among other conditions, foreclosure or sequestration processes 
pursued by creditors affecting more than 50 per cent of a commercial 
debtor’s assets can trigger a bankruptcy and restructuring process.

Aside from exceptions for certain regulated industries, such as 
banks and stock exchange-related entities, as well as government-
owned entities, the law is applicable to any Dominican or foreign entity 
or commercial individual person with a permanent establishment 
in the country.

All of the following processes against the debtor will be deemed 
as automatically stayed or prohibited once the court decides for the 
restructuring to take place (initial stage of the process): 
• all legal, administrative, tax or arbitration claims or lawsuits, 

including foreclosure and sequestration processes; 
• computation of liquidated damages clauses and contractual or 

judicial penalties; 
• disposition of a debtor’s assets, including the filing of a non-

registered deed of sale, unless otherwise authorised by the law; and
• payment against debts originated prior to the restructuring request.

These processes will remain stayed during the restructuring plan’s 
execution, thereby prohibiting any asset seizure actions by the credi-
tors. The stay will be lifted if the restructuring plan fails and the court 
authorises the debtor’s asset liquidation. 

During the restructuring’s conciliation and negotiation stage, all 
creditors, including secured ones (registered securities, mortgages and 
pledges, etc), that wish to have voting rights assigned to them for the 
execution of the restructuring plan must formally register their cred-
its before the Bankruptcy Court, before the court-appointed mediator 
submits its final report to the court.

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

There are no restrictions regarding the structure or legal form of a 
foreign entity. If it is duly incorporated and recognised in the jurisdic-
tion where it was formed, an entity can do business in the Dominican 
Republic upon registration at the Chamber of Commerce and Internal 
Revenue. However, trusts as they are known in most common law 
jurisdictions are not recognised as legal entities and cannot, therefore, 
directly hold property in the Dominican Republic.

As for Dominican entities, Dominican company law allows differ-
ent types of commercial companies (individually owned enterprises, 
LLCs) and corporations (regular or simplified stock corporations), all of 
which provide limited liability for their owners or shareholders. There 
are other investment entities recognised under the law, such as busi-
ness partnerships, limited partnerships and per share limited partner-
ships, but they are seldom used because they do not offer full liability 
shields to their members, and are subject to the same tax treatment as 
the other entities. Also, the recently enacted Law 189–11 introduced 
local fiduciary vehicles as a holding option.

Local law does not recognise the concept of pass-through enti-
ties. Any entity, local or foreign, is taxed as an entity, regardless of its 
legal structure, except real estate assets held through a closed-end 
investment fund approved by the Dominican Republic Security and 
Exchange Superintendence. These funds are considered fiscally neu-
tral investment vehicles and, as such, are not subject to income tax; 
their shareholders or beneficiaries, however, will pay income tax on 
income received from the funds.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

The most common entity used by foreign investors is a local LLC. 
Some, preoccupied by the complexities of reporting a foreign entity 
to the tax authorities in their home jurisdiction, prefer to register their 
domestic entity in the Dominican Republic. Finally, high-income indi-
viduals with complex estate planning in place use the structures exist-
ing in their estate plan to acquire Dominican assets.
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17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

The five basic steps for incorporating any local entity are:
• registering the company’s name before the National Office of 

Industrial Property;
• signing of the by-laws;
• payment of the incorporation tax (1 per cent of capital);
• recording the incorporation documents at the Chamber of 

Commerce and obtaining the mercantile registry certificate; and
• registering the company at Internal Revenue and obtaining 

a tax number.

The three basic steps for registering a foreign entity in the Dominican 
Republic (permanent establishment) are:
• translating into Spanish and authenticating the incorporation 

documents (by-laws, certificate of incorporation, designation of 
directors, etc);

• recording the incorporation documents at the Chamber of 
Commerce and obtaining the mercantile registry certificate; and

• registering the company at the Internal Revenue and obtaining 
a tax number.

All foreign and local entities are taxed equally regardless of structure: a 
flat 28 per cent on net corporate profits and 10 per cent tax on dividends 
or profits sent abroad.

The Dominican tax code has a general anti-tax avoidance provi-
sion (‘substance over form’ principle) and specific rules for the sale of 
shares of foreign entities that own assets in the Dominican Republic.

All companies registered in the Dominican Republic, regardless 
of whether they are local or foreign entities, including those with no 
income or operations, must file income tax returns with the Dominican 
Republic’s Tax Office every year. Aside from the penalties on overdue 
taxes, which amount to 11.1 per cent for the first month and 5.1 per cent 
for each additional month, entities that do not comply with the filings 
and subsequent payments of both income and asset taxes run the risk 
of having the Tax Office begin a lien registration process against the 
entity’s properties.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

Dominican real estate law recognises the following interests in 
real estate:   
• absolute ownership;
• usufruct;
• easements;
• betterments;
• leases;
• condominium regimes; and
• privileges and mortgages.

It does not recognise cooperative ownership arrangements or other 
occupancy interests.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary 
in your jurisdiction to negotiate and agree on a term sheet 
rather than a letter of intent? Is it customary to take the 
property off the market while the negotiation of a contract 
is ongoing? 

Non-binding agreements do not really fit into the Dominican legal sys-
tem and are rarely used. A general rule of the Civil Code establishes 
that with an agreement on the property and the sale price, the sale is 
perfected between the parties, even if the property has not been deliv-
ered or the price paid. Although this rule can be waived, it is custom-
ary to characterise any agreement – including term sheets – as binding, 
meaning that penalties are applicable if, for example, the buyer decides 
not to buy or the seller decides not to sell, even in cases when the above-
cited rule is subject to a suspensive condition. An agreement is usually 
considered as binding and will be treated by the courts accordingly.

Customarily, real estate transactions in the Dominican Republic 
do not follow the North American pattern of a written offer tendered 
by the buyer to the seller, followed by the seller’s written acceptance, 
or the signing of a non-binding term sheet or letter of intent. Instead, 
after an oral agreement is reached by the buyer and seller on the price, 
a binding promise of sale is prepared and signed by the parties. A prop-
erty is usually only taken off the market if a binding contract with a 
non-refundable deposit is in place.

20 Contract of sale

What are typical provisions in a contract of sale? 

A well-drafted contract of sale should contain, as a minimum, the fol-
lowing provisions:
• full name and particular of the parties (if the seller is married, the 

spouse must also be part of the contract; see question 28);
• legal description of the property;
• purchase price and payment terms;
• obligation of the seller to deliver to the buyer at closing the docu-

mentation required for registering the purchase (certificate of title, 
tax receipts, etc);

• default clauses;
• date of delivery of the property; and
• representations by the parties and remedies in case of breach 

of contract.

The amount of the down payment depends on the circumstances of 
the sale, especially on the time that the buyer will take possession of 
the property. Before delivery, payment of 10 per cent of the purchase 
price is common. If possession will take place from the time of signing 
the promise of sale, then a much higher amount might be due, up to 
the amount of the sale price, even if the title does not change hands. 
Escrows are used, but are not mandatory and not always accepted by 
the seller; it is normally used when a part of the payment is subject to 
certain conditions (delivery of title, city hall construction permits) or 
the payment is going to be done by several bank transfers.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

Issues of environmental clean-ups in real estate transactions are still 
very rare in the Dominican Republic. So far, this has been a problem 
only in the mining sector. Therefore, there are no general covenants 
in use. Of course, the parties to a contract are free to insert mutu-
ally agreed terms regarding long-term environmental liability and 
indemnity issues.
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22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract 
date and closing date? Do they cover brokerage agreements 
and do they survive after property sale is completed? Are 
estoppel certificates from tenants customarily required as 
a condition to the obligation of the buyer to close under a 
contract of sale? 

The general recommendation for any real estate acquisition is to have 
the seller deliver the property without any tenants, considering the 
costs and duration of eviction procedures under Dominican law. The 
final payment should always be made subject to such a delivery without 
tenants or any other type of occupation.

If the buyer is interested in taking on the existing lease, the repre-
sentations are extensive, starting with requesting full disclosure of the 
entire landlord-tenant subleases, related documents, lease receipts, 
etc. Leases survive a sale, but brokerage agreements do not. Requesting 
estoppel certificates from the tenants is not common in the Dominican 
Republic and the tenant is not obliged to sign them.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

In general, leases are not registered at the Registry of Title and are, 
therefore, subordinate to a registered security instrument, such as a 
privilege or mortgage. However, in the unlikely case that a lease has 
been registered before a security interest, the creditor must respect the 
terms of the lease.

Banks usually require a first-rank mortgage and will not accept sub-
ordination to a lease. Ground or head leases are not treated differently 
from other commercial leases.

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

Dominican law requires landlords to deposit mandatory security 
deposits (in an amount equivalent to one, two or three months of rent, 
depending on the term of the lease) at the government-controlled 
Agricultural Bank. Any legal procedures against the tenant cannot be 
initiated unless such deposits have been made.

Leases commonly provide for periodic rent increases.

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

The typical real estate due diligence overseen by the buyer’s attorney 
regarding title consists of the following:
• obtaining a certification from the Registry of Title stating the legal 

status of the property;
• obtaining a certified report from an independent surveyor con-

firming that the official survey coincides with the property and that 
there are no overlapping surveys;

• obtaining a certificate from the Internal Revenue stating that the 
property tax, if any, has been paid;

• confirming that the property to be purchased may be used for the 
purposes sought by the buyer;

• investigating whether a third party is occupying the property;
• investigating the property’s environmental status; and
• ensuring that the seller, especially if a corporation, has the author-

ity to sell and can convey clear title.

As noted above, under the Torrens system, there is no need to do a 
chain-of-title search. Title insurance is available, but is not used fre-
quently for various reasons – especially limited protection and costs 
– even though the indemnity fund contemplated by the Real Estate 
Registration Law has not functioned properly.

The Real Estate Registration Law establishes that whomever reg-
isters first has priority over those who register after. Registration is 
deemed to be complete on the date the application is submitted for reg-
istration, provided that the application is approved, not on the date the 
Registry of Title issues the corresponding certificate. Priority among 
different interested parties can be contractually reordered.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

Structural reviews by engineers or architects can be obtained but are 
not very common. There is no standard procedure: it is usually the 
buyer and the solicitor who instruct the engineer about the scope of the 
review. The sales contract may establish specific representations con-
cerning the structure and environmental issues and the corresponding 
sanctions in the event of non-compliance (eg, penalties, indemnity, 
right to rescind, etc), but they are not customary.

Environmental insurance is available.
It is customary to review all permits regarding existing structures 

or projects. Legal opinion letters are only used for internal purposes.
Any real estate project, subdivision or infrastructure must apply 

for and obtain environmental approval from the Ministry of the 
Environment and Natural Resources, pursuant to the General Law on 
the Environment and Natural Resources 64–00, which regulates envi-
ronmental pollution, the generation and control of toxic and hazardous 
substances, and the treatment of domestic and municipal waste, among 
other matters. Environmental due diligence is highly advisable for pur-
chases of undeveloped land, as well as off-plan property purchases.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

Leases are usually prepared and reviewed by lawyers. Dominican law is 
very protective of tenants’ rights and there is no fast and efficient evic-
tion procedure in place. Key lease issues include:
• the lease’s term;
• tacit renewal clauses;
• ownership of betterments made by tenant during the lease;
• default clauses and waiver of certain tenant-friendly statu-

tory provisions;
• clear distinction between minor and major repairs and who will be 

the responsible party to cover these; and
• specific use of the property during lease term (eg, the type of busi-

ness or whether it will be a family’s residence).

Very often, the tenant has to find a guarantor to co-sign the lease.

28 Other agreements

What other agreements does a lawyer customarily review? 

The buyer’s lawyer has to carefully review any agreement regarding the 
property, including:
• service agreements;
• brokerage agreements;
• previous sale agreements if the price has not been paid in full; and
• the agreements on which any registered interest is founded (eg, 

easement agreements, mortgage contracts, etc).
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The lawyer should also review carefully the seller’s marital status, 
and, if he or she is married, review any existing marriage contract. 
Dominican law does not generally allow the sale of any property with-
out the consent of both spouses.

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

The lawyer’s preparation for closing involves obtaining, reviewing or 
preparing the following:
• certification from the Registry of Title stating the legal status of 

the property;
• a certified report from an independent surveyor confirming that 

the official survey coincides with the property and that there are no 
overlapping surveys;

• a certification from the Internal Revenue stating that the property 
tax, if any, has been paid;

• pertinent permits or zoning reports;
• reports from engineers, if applicable;
• any agreements, receipts and discharges (services, employees, ten-

ants, etc) related to the property;
• the identification and marital documents of the parties, and, if 

entities, the complete corporate documentation (by-laws, mercan-
tile registry certification, tax ID, corporate resolution, etc);

• if the property is a condominium unit:
• a copy of the condominium declaration;
• a copy of the condominium regulations;
• a copy of the approved construction plans;
• certification from the condominium administration showing 

the seller is current with condominium dues; and
• copies of the minutes of the last three condominium meetings;

• information as to how payment of the price of sale will be made;
• the contract of sale; and
• the closing checklist.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

The closing usually takes place in the lawyer’s office with all the parties 
present or represented by power-of-attorney. It is not necessary for any 
agency or representative of the government or specially licensed agent 
to be in attendance to approve or verify and confirm the transaction.

At the closing, the buyer’s lawyer receives two originals of the con-
tract of sale – one for registration purposes and the other for his or her 
file – and the seller’s original certificate of title.

Ideally, the signing of the contract of sale, payment of the purchase 
price and delivery of the seller’s documentation will happen simultane-
ously. Regarding financing, the bank usually insists on registering the 
mortgage first before disbursing the funds to the seller.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

If a definitive deed of sale has been signed and the full price paid to the 
seller, the purchaser can:
• enforce the sales contract (specific performance) by filing suit at the 

Land Court demanding the transfer of property (the suit is auto-
matically recorded as a lien on the property at the Registry of Title);

• ask for specific performance and damages; or
• sue to rescind the contract and obtain damages.

Similarly, the borrower can sue the bank for specific performance 
and damages.   

The seller is allowed to retain either the purchaser’s down payment 
or any other funds that have been advanced against the purchase price 
provided that the purchase contract contains a liquidated damages 
clause authorising this deduction. 

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

Tenants can sue landlords for the specific performance of any obliga-
tion assumed by the landlord in the lease and damages. The landlord, 
likewise, can sue for specific performance and damages, as well as for 
eviction; remedies available to landlords do not differ depending on 
whether the nature of the lease is commercial or residential.

The customary procedure to evict a defaulting tenant is to sue in 
court. The process is very time-consuming for two reasons:
• before suing, the landlord is required in many cases to go through 

an administrative procedure that usually grants the tenant grace 
periods of six months or more; and

• eviction orders by lower courts are subject to appeals to two higher 
courts, which lengthens the process to three or more years if the 
tenant retains the services of a savvy lawyer.

General contract law applies to the lease, but is limited by various 
statutes that protect the tenants. For example, if there is no escalating 
clause for rent in a lease, the landlord cannot raise it unilaterally with-
out undertaking a lengthy administrative procedure.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

Mortgages (financing from third parties) and privileges (seller’s financ-
ing) are the customary security interests. Both grant the lender a reg-
istered right on the property (collateral) that can be enforced in case 
of default through a foreclosure process, not an automatic defeasible 
conveyance in case of default. In both cases (mortgages and privi-
leges), in the event of default the enforcement is made through a fore-
closure process before the competent Civil and Commercial Court of 
First Instance. 

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

There is no financing available for ground leases.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

Mortgages are created by contract between the owner and the lender, 
or by a tripartite agreement between seller, buyer and the lending 
institution. The contract is authenticated by a Dominican notary and 
then registered at the Registry of Titles after payment of the 2 per cent 
mortgage tax.  

Privileges of the unpaid seller are automatic: upon review of the 
registration application submitted to the Registry of Titles, the registrar 
will register a privilege in favour of the seller if he or she can determine 
from the documents in the file that part of the price of sale has not been 
paid. The registration of the privilege is tax-exempt.

The registration of a security interest, be it a mortgage or a privi-
lege, is perfected by filing the documentation at the Registry of Title in 
the jurisdiction where the property is located. The documents required 
for filing of a mortgage are:
• a mortgage contract;
• original of the certificate of title of the borrower;
• mortgage tax receipt; and
• certification attesting to the payment of property taxes.

For a privilege, the documents required are the same as for a sale.
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36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

Lenders customarily require third-party real estate appraisals when 
underwriting loans. The appraiser, usually a surveyor or engineer, must 
be a recognised professional accredited by the Dominican Institute of 
Appraisers. The lending institution is required to order an appraisal 
prior to approving the credit facility. 

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

A foreign lender does not need specific authorisation to do business 
in the Dominican Republic. To register a mortgage in its favour, the 
foreign lender should obtain a local tax number. Once this tax num-
ber has been obtained, the lender is no longer subject to the general 
withholding taxes established for payments sent abroad (28 per cent in 
general, or 10 per cent for interest paid to foreign financial institutions). 
The lender will be taxed as a permanent establishment, under the same 
conditions as a Dominican entity.

Regarding required documents and registration taxes, the 
same rules that apply for local lenders apply to foreign lenders 
(see question 35).

Mortgages and underlying credits can be transferred without pay-
ing additional taxes.

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Local interest rates are commonly set to the Dominican market stand-
ard rate, published on the Central Bank of the Dominican Republic’s 
annual review by the lender.

Loans can be obtained in local currency or in US dollars.
References to Libor or any other international indexes are only 

used in international loans.
There is no effective consumer protection in place for unreasonably 

high interest rates. A usury law dating from 1919 was abolished in 2002.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

The remedies against a debtor in default are enforced through a specific 
judicial procedure at the first instance court. It is a three-step proce-
dure, usually based on monetary default: the creditor notifies a specific 
notice of payment to the debtor; when the notice expires without pay-
ment being fulfilled by the debtor, then the creditor files an embargo 
at the Registry of Title to completely block any further registrations on 
the property, and then initiates the court procedure for the foreclosure, 
which ends in a public auction sale of the foreclosed property. All the 
rules regarding the foreclosure are of public order. Foreclosure can 
only be judicial; non-judicial foreclosure is prohibited by law. Defaults 
other than monetary defaults are possible (unauthorised distribution 
of dividends, unauthorised changes in the corporate structure, etc) if 
properly established in the loan documents or mortgage act and proven 
by the creditor.

The usual time for an ordinary foreclosure is around six to 12 
months. Financial institutions benefit from an expedited procedure 
that takes around three to six months. In any case, dilatory procedures 
can be initiated by the debtor or by any other party with a registered 
right on the property.

Law 189–11 introduced trusts and collateral agent structures for 
mortgage securities as an alternative to standard mortgage-foreclosure 
processes, providing better protection of collateral and including an 
expedited foreclosure procedure, now available to all types of creditors 
after a 2017 court ruling. 

Aside from the mentioned judicial foreclosure process, there 
are no other legal avenues available to enforce a loan against a 
defaulting debtor. 

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

Yes. There are no limits on the amount or method of calculation of 
the deficiency.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

Throughout the foreclosure process, the debtor remains the owner of 
the property until it is sold to the highest bidder or adjudicated to the 
lender. Once the foreclosure procedure has begun and has been regis-
tered at the Registry of Titles, the property is blocked from any registra-
tion by third parties. In addition, the lender can request an injunction 
designating a judicial administrator. By law, the lender also has a pref-
erential right to collect any rent produced by the collateral during the 
foreclosure process.

There are no risks of liability during the foreclosure process or 
to possession, since control of the property can only be granted if, at 
the end of the foreclosure process, the property is adjudicated to the 
creditor in case bidders do not show up or meet the minimum bid at 
the public auction.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

Yes, security documents may provide for recourse to all the assets 
of the borrower. It is customary to insert a clause to that effect in 
all bank loans.

The existence of such a clause has no significance in a bankruptcy 
or insolvency filing. Personal recourse is not limited to actions such as 
bankruptcy filing, etc. The lender has a choice to foreclose on the col-
lateral or collect from other assets of the borrower. As for guarantors, 
personal recourse against them is also unlimited: a special clause to 
that effect is customarily included in the mortgage contract.

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

Financial institutions usually require the necessary reserves to pay 
taxes and insurance. For commercial loans, it is common that the finan-
cial institutions require only a segregated account but not a lock box.
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44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

The main method used by local banks for credit enhancement is to 
establish a scrutinised structure with two main elements: first, the loan 
is usually granted as a line of credit and any disbursement is subject to 
specific conditions (completion of a construction phase, obtaining of 
a specific permit, etc). Second, the bank is in control of a segregated 
account, which constitutes the only account that the borrower can use 
for receiving funds and making payments. Banks also require borrow-
ers to issue personal and corporate promissory notes as an independent 
credit enhancement, which may be executed against any of their assets 
in case of default. 

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

The commonly required covenants are the following:
• prohibition from disposing of the collateral in any possible way 

(sale, pledging as a collateral for any other loan, etc);
• maintenance of an insurance policy in favour of the lender;
• prohibition from merging with another entity or acquiring other 

major assets without the approval of the lender;
• prohibition from implementing changes to the corporate structure 

without the approval of the lender;
• prohibition from disbursing company dividends without the 

approval of the lender; and
• controlling and inspection structures.

These requirements usually do not depend on the asset class, but the 
situation of the borrower.

46 Financial covenants

What are typical financial covenants required by lenders? 

Typical financial covenants required by lenders are based on loan-
to-value ratios (usually anywhere between 50:100 and 70:100), debt-
service coverage ratios and financial reporting requirements. Ongoing 
appraisals are usually only required in specific cases.

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

The first requirement for the creation and perfection of collateral of 
movable property, according to Dominican law, is always a notarised 
contract in Spanish that establishes or confirms the debt and describes 
the collateral to be pledged. Depending on the asset, there might be 
additional requirements, such as handing over the movable asset to the 
lender and registration at the Civil Registry (regular civil pledge) or reg-
istration of an opposition at the Internal Revenue (vehicles).

Chattel mortgages, created by the Agricultural Promotion Law 
6,186 of 1963, are commonly used for securing machinery, inventory 
and other movable assets. This type of pledge enables the debtor to 
keep possession of the asset while the security is in place. In the case of 
chattel mortgages, registration is made by filing the documents in the 
appropriate court.

As for aircraft, security agreements need to be drafted before a 
notary public and executed and filed at the Civil Registry Office and the 
National Institute of Civil Aviation. Securities over ships are registered 
at the Industry and Commerce Department.

As for intangible assets, they can be securitised as follows:

Company shares
Securitisation will depend on the type of entity (stock corporation, sim-
plified stock corporation or LLC) and on the procedure established by 
the company’s by-laws.

In most cases, a shareholder who wishes to pledge his or her shares 
to a third party must notify other shareholders, directly or via the board 
of directors, to receive approval prior to executing a share pledge agree-
ment and registering the pledge in the company register.

All pledges over shares must also be registered at the Chamber of 
Commerce of the company’s domicile.

Contractual rights
This requires the execution of a pledge agreement, its notification to 
the contract’s counterparty and registration of the notified documenta-
tion at the corresponding Civil Registry Office.

Receivables
Securitisation is done through the execution of a pledge agreement, its 
notification to the corresponding debtors and registration of the noti-
fied documentation at the corresponding Civil Registry Office.

Intellectual property
This is achieved by the execution of a pledge agreement and its regis-
tration at the National Office of Intellectual Property.
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48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

No. SPEs do not exist in the Dominican Republic. This does not prevent 
an SPE from a foreign jurisdiction from registering and doing business 
in the Dominican Republic.
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England & Wales
Darren Rogers, Patrick Williams, Joy Chen and Devina Rana 
Fried, Frank, Harris, Shriver & Jacobson LLP

General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

England and Wales has a common law legal system. Investing in 
England and Wales is highly favoured given its system of compulsory 
land registration, fair and just legal system and maintenance of returns 
on investment. 

The laws governing real estate are predominantly statute 
based, and these are constantly being developed through case law. 
International law is relevant to a limited extent (eg, matters concerning 
merger control are dealt with by EU law or international treaties that 
the UK is a part of ). It is unclear how Brexit will impact on this. 

The formalities of land contract in England and Wales require con-
tracts for land to be in writing, to incorporate all relevant terms of sale, 
and to be signed by both seller and buyer. Oral contracts for the sale of 
land are usually unenforceable. 

Contracts for land are ‘exchanged’, with the legal transfer of 
ownership taking place on completion of either a deed of transfer or 
grant of a lease. 

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

HM Land Registry (Land Registry) is a government department respon-
sible for managing the public register of property ownership. Its online 
database has a composite record of all registered properties. Details of 
unregistered land may be available at the Land Charges Department.

The title registers obtainable from the Land Registry provide 
a snapshot of the matters affecting the property, including any 
charges, easements or leases, with the priority of the charges being 
noted on the title.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

The transfer of property must be registered at the Land Registry to be 
effective and, until it is formally registered, the property is held by the 
seller on trust (ie, the buyer only has an equitable interest until registra-
tion is completed).

The application process (which can be completed electronically) is 
relatively simple and requires an application form (AP1) to be lodged 
alongside certified copies of the relevant documents, evidence of pay-
ment of stamp duty land tax (SDLT) and payment of the appropriate 
application fee.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

There are no specific legal restrictions on non-residents owning free-
hold or leasehold interests in real estate. However, non-resident enti-
ties should be aware that:
• the Non-resident Landlord Scheme taxes the UK rental income of 

persons whose ‘usual place of abode’ is outside of the UK; 
• Annual Tax on Enveloped Dwellings is payable by companies that 

own UK residential property valued at £500,000 or more;
• from April 2019, the government has proposed extending 

capital gains tax to gains arising to non-residents holding UK 
real estate; and

• the government has announced proposals for an SDLT surcharge 
of 1 or 3 per cent on foreign buyers. 

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

There are no exchange controls and no restrictions on the repatriation 
of funds, subject to international sanctions and UK anti-money laun-
dering legislation.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Residential landlords need adequate property owners’ liability insur-
ance to meet their duty of care and potential liability to tenants injured 
on their property. Commercial landlords need adequate building insur-
ance, with tenants commonly being responsible for their contents. All 
landlords should protect themselves from liability for:
• dangerous or defective land and buildings;
• contractual and statutory obligations when divesting of their inter-

est in the property so that they walk away from the asset without 
residual liability;

• environmental liability; if the polluter cannot be found an owner of 
a property can be liable; and

• personal injury accidents that occur on the property may lead to 
claims in tort.

Lenders are not exposed to liability unless they enforce their security 
over the property asset and become a mortgagee in possession, which 
is highly uncommon owing to the exposure this places on a lender. 
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7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Building and contents insurance protects owners against destruction or 
damage to the property and loss of contents. It is market practice for a 
commercial landlord to take out three to five years’ loss of rent cover. 

Title insurers offer indemnity insurance to cover defects in title to 
the property or where a restriction is breached. 

Although environmental insurance is available, the premiums are 
often expensive given the difficulty in quantifying contamination and it 
is therefore not often deemed a desirable alternative. 

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws 
rules in your jurisdiction? Are contractual choice of law 
provisions enforceable?

In England and Wales, the laws of the country where the property is 
located govern the transaction.

If the parties choose to apply foreign law, English courts will gen-
erally recognise an express choice of law provision. However, English 
courts may elect to ignore the choice of law provision if the court deems 
that all other elements of the dispute or transaction are associated with 
a jurisdiction other than the jurisdiction chosen by the parties.

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

Property cases must be commenced in either the County Court or the 
High Court, as applicable to the terms of the dispute. Additionally, the 
Lands Tribunal is an expert tribunal that deals with:
• restrictive covenants affecting land;
• landlords and business tenants;
• rating valuations;
• compensation relating to compulsorily acquired land; and
• arbitration of rents and values of business properties.
 
The Lands Tribunal forms part of the judicial system of England and 
Wales. Although it is a court, the Lands Tribunal includes valuers as 
well as legal members.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

English law does not differentiate between commercial and residential 
property ownership, but there is more protection afforded to residential 
tenants. Business tenants in England are protected by the security of 
tenure provisions, which offer a statutory right to apply for a new lease 
after the expiration of the current lease. 

Investors should be mindful of the different tax treatment between 
commercial and residential properties under SDLT. Residential prop-
erty owners are subject to a lower SDLT threshold but may also have to 
pay a tax surcharge for second homes. 

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

There is a legal regime that governs land use and the development 
and protection of buildings. Planning permission is required from the 

relevant public authority in order to develop land, carry out building 
works and change the use of property. The government has allowed 
certain exemptions to these planning laws, but these are limited in rela-
tion to commercial property. 

If a building has significant architectural importance and has been 
designated by the government as having historical value, there are 
more stringent controls over its development and use and a second 
regime is in place.

Any building works also have to comply with strict local govern-
ment surveyor building standards, known as building regulations. 

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

In England and Wales there is a legal regime for the compulsory pur-
chase of land by both central and local government (subject to strict 
controls) and the government body must set out its justification for any 
compulsory purchase. There is a complex statutory system available to 
compensate those who have been dispossessed of their land and prop-
erty. Compensation will generally include land value and associated 
relocation and disturbance costs. The system allows for private agree-
ments and settlements to be made between the parties prior to any gov-
ernment order for compulsory purchase.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

The government may: 
• seize property that has been acquired through proceeds 

of crime; and
• ‘claim’ ownerless property (bona vacantia), which passes to 

the Crown.  

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

Bankruptcy and insolvency is governed by the Insolvency Act 1986 
(as updated by the Enterprise Act 2002), and the relevant legislation 
is triggered when individuals or corporations, respectively, have insuf-
ficient assets to cover their debts, or is unable to pay their debts when 
debts become due. Different regimes apply to individuals as opposed 
to corporations.

In real estate financing, the borrower usually triggers an event 
of default if it becomes insolvent. The lender will reserve the right 
to step into the borrower’s shoes in the case of the borrower’s insol-
vency in order to:
• minimise the negative impact; and
• ensure that the underlying real estate asset (investment property 

or a construction project) does not suffer from the borrower’s 
insolvency. 

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

Real estate is bought and sold in England and Wales through individu-
als, trust corporations, partnerships, limited liability partnerships, real 
estate investment trusts (REITs) and offshore vehicles. The entity used 
will depend on the type of asset, market value and intended use of 
the real estate.

Efficient tax structuring will also dictate the investment entity given:
• value added tax and SDLT are commonly payable on asset sales 

and purchases;
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• individuals commonly pay income tax on rental receipts, capital 
gains tax on any disposal gain and inheritance tax liability on death;

• UK corporations commonly pay corporation tax on rental income 
and on any disposal gain;

• REITs offer tax transparency for investors subject to strict incorpo-
ration requirements and operating restrictions, such as:
• ring fencing property investments;
• distributing 90 per cent of income profits; and 
• ensuring that property rental business forms 75 per cent of the 

REIT’s total profits; and
• offshore entities commonly pay income tax on rent, but no capi-

tal gains tax (CGT) on commercial real estate. However, the 
government has announced plans to extend CGT to such gains 
from April 2019.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

Commercial property in England and Wales is typically acquired 
through non-UK resident corporate entities, often incorporated in the 
Channel Islands, Cayman Islands or the British Virgin Islands owing 
to there being no CGT liability on disposals. Offshore trust structures 
are also an option as they are tax transparent for income tax purposes. 

There is a growing trend of offshore entities migrating to 
Luxembourg since the triggering of article 50 (Brexit). 

The government continues its desire to harmonise the tax treat-
ment for onshore and offshore entities.

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

Companies, partnerships and limited liability partnerships formed 
in England and Wales need to be incorporated and registered with 
Companies House (the company registry in England and Wales). 
Directors are subject to various obligations codified in the Companies 
Act 2006, and there are strict reporting requirements. Failure to file 
accounts and reports on time will result in a strict automatic financial 
penalty being applied. 

The government has recently introduced new rules applying for 
financial years beginning on or after 1 January 2019, which require large 
private and public companies to comply with more stringent corporate 
governance requirements, including more onerous reporting obliga-
tions, with a view to restoring trust in big businesses.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

Property ownership can be divided into three categories:
• Freehold: demonstrates absolute ownership. The Land Registry 

will register such land with various qualities of title, depending 
on the level of evidence of ownership provided to them, with Title 
Absolute being the best. 

• Leasehold: leases create a contractual right for a tenant to exclu-
sively occupy property for a fixed period of time, with such pos-
session subject to the payment of a premium and/or rent and 
compliance with the covenants set out in the lease. 

• Commonhold: allows ownership of a freehold unit – such as that 
within a building – and at the same time membership of the com-
pany that manages the shared common areas and buildings. 

Depending on the nature of the interest, there are different formali-
ties to follow (eg, easements must be created by deed) and, in order 

to adequately protect such interests, they must usually be registered or 
noted at the Land Registry.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary 
in your jurisdiction to negotiate and agree on a term sheet 
rather than a letter of intent? Is it customary to take the 
property off the market while the negotiation of a contract 
is ongoing? 

Heads of terms set out the terms of a commercial transaction agreed in 
principle between parties, including purchase price, a transaction time-
table, exclusivity periods and confidentiality arrangements. They are 
likely to be non-binding.

Lock-out agreements and non-disclosure agreements are often 
executed prior to contractual negotiations getting under way, and these 
agreements are likely to be binding.

20 Contract of sale

What are typical provisions in a contract of sale? 

Residential transactions usually utilise the Law Society’s Standard 
Conditions of Sale. In commercial and corporate transactions, the Law 
Society’s Standard Commercial Property Conditions are usually incor-
porated into a bespoke contract, which, alongside the basic details such 
as the buyer, the seller and the details of the property, will include addi-
tional contractual provisions such as:
• deposit arrangements;
• conditions for acquisition of the property;
• delineation of liability; and
• completion deliverables and mechanics.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

Primary responsibility in England and Wales for contamination lies 
with the original polluter. However, if the polluter cannot be found, 
liability can be the responsibility of the current landowner and, in some 
circumstances, the current occupier can be held liable by the regulatory 
authorities for clean-up of historic contamination and pollution that it 
did not cause. Local government has an obligation, through a statutory 
regime, to investigate all of the land in its geographical area to confirm 
whether the land is contaminated and to arrange for any remediation 
if necessary. Practically, local government will use the planning regime 
to impose environmental conditions to ensure that remediation takes 
place prior to development. 

On the sale of a site, the parties may agree an environmental 
indemnity and a transfer of environmental liability. The terms of any 
such clauses are private and a matter of negotiation. A government 
authority has discretion to accept these terms. 

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract 
date and closing date? Do they cover brokerage agreements 
and do they survive after property sale is completed? Are 
estoppel certificates from tenants customarily required as 
a condition to the obligation of the buyer to close under a 
contract of sale? 

In a property contract, the seller is unlikely to provide many repre-
sentations because of the concept of ‘buyer beware’, whereby the 
onus is on the buyer to undertake adequate due diligence. It is market 
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standard in either a freehold or leasehold acquisition for the seller to 
provide certain replies to enquiries, which are the only representa-
tions the seller provides. For residential properties, these are governed 
by the Conveyancing Quality Scheme, while Commercial Property 
Standard Enquiries are sets of questionnaires that apply for various 
commercial transactions. Post-exchange and pre-completion, the 
buyer will usually raise standard pre-completion enquiries, asking the 
seller to confirm nothing has changed since the initial replies were pro-
vided. This is important as estoppel certificates are not customary in 
England and Wales.

In commercial transactions, both parties may provide each other 
with tax representations and warranties. 

In the period between exchange and completion, the seller is 
restricted from making any major decisions regarding the property 
without the buyer’s consent.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

A lease and a security instrument are not comparable, as a lease is a 
property interest. Most leases are capable of forfeiture: the right for the 
landlord to bring a lease to an end due to breach of the lease. This is 
the case whether or not the leasehold interest has debt secured against 
it. Normally, where there is a forfeiture provision in the lease, a lender 
will often require mortgagee cure provisions or mortgagee protec-
tion insurance. 

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

The landlord may require a tenant to enter into a security deposit, 
known in England and Wales as a rent deposit deed. These are rela-
tively common, especially for newly incorporated entities, or entities 
with no trading history. 

A sale contract should set out how the transfer of any rent deposit 
deeds should be dealt with. A well-drafted rent deposit deed will con-
tain provisions setting out what action a tenant has to take if assign-
ing its lease or where the landlord is assigning its rights under the 
rent deposit deed.

Rent reviews are market standard in the UK, and can take vari-
ous different forms, such as annually or every five years, retail/con-
sumer price index linked or simply open market value of the premises 
at a time. Upward-only rent reviews remain the norm in commercial 
office leases, while turnover rent leases are relatively common in the 
retail market. 

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

Asset-level due diligence to be undertaken by a buyer’s solicitor is 
divided into three limbs: 
• title review; 
• searches; and 
• pre-contract enquiries. 

The buyer’s solicitor will review the title pack provided by the seller’s 
solicitors. Title packs include Land Registry official copies, copies of all 
documents listed in the Land Registry office copies (known as the title 

documents) and replies to enquiries (including ancillary information 
such as service charge and supply contract details). It is then the buyer’s 
solicitor’s role to raise property searches with the local authority (which 
inform the buyer about land use and other local authority restrictions 
that affect the property) and all relevant utility companies, while rais-
ing further enquiries of the seller’s solicitor. 

Following exchange of contracts, the buyer’s solicitor should ‘note’ 
the sale agreement on the seller’s title and submit a priority search to 
‘freeze’ the property register for a period of 30 days so that no third 
party can deal with the property. This gives the buyer time to submit an 
application to register its interest at the Land Registry.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

It is customary for a buyer or tenant to carry out due diligence 
prior to any purchase or lease, including a site inspection. Formal 
reports include:
• a building survey; 
• a valuation; and
• desk-based environmental search of available environmental data-

bases, with a follow-up intrusive investigation if necessary. 

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

Lawyers tend to review and lead lease transactions. In England and 
Wales, there are broadly recognised standard market positions (such 
as the guidance in the Code for Leasing Business Premises), yet they 
can still be heavily negotiated. It is important to ensure a balance in the 
lease drafting that allows the tenant’s business to operate freely with-
out undue restrictions while protecting the landlord’s interest. 

Key matters to flag to tenants are any restrictions on their use of 
the premises, ability to dispose of the property, termination rights, rent 
review provisions and limitations on dealing with the premises. 

28 Other agreements

What other agreements does a lawyer customarily review? 

Together with the documents referred to in question 25, the buyer’s 
solicitor may also be required to review:
• planning agreements;
• management company agreements;
• structural reports;
• construction reports and underlying building contracts, profes-

sional team and consultant appointments and warranties;
• environmental reports; 
• rights of light reports;
• asset management agreements;
• development management agreements; and
• property management agreements.

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

The key to a well-organised closing is planning from the outset of a 
transaction. The parties’ lawyers often prepare a closing checklist, so 
that all parties are aware of any conditions that may need to be fulfilled, 
the documents (including any engrossments) required to be produced 
at the closing meeting and actions that need to be taken to complete 
the transaction. If overseas entities are involved, an opinion letter may 
be required to evidence the validity and enforceability of that entity’s 
entry into the transaction documents. 

In addition, pre-closing searches will need to be carried out, pre-
closing requisitions submitted and a completion statement setting out 
the funds due agreed. Pre-closing, the lawyers will need to check that 
they are in funds and that they have the client’s authority to close.
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30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

Completion is typically the final step in the process of transferring own-
ership of a property. The purchase price is paid and transfer documents 
dated. Transactions are typically ‘closed’ or ‘completed’ remotely by 
lawyers representing the buyer and seller on a conference call without 
the parties or any licensed agents required to be present.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

The most common contractual remedy in English law for breach of 
contract is damages, provided the non-defaulting party can prove 
that a loss has been suffered. However, where a contract relates to real 
estate, the non-defaulting party may not be able to produce evidence 
of significant monetary losses and may prefer to pursue an alternative 
remedy, such as specific performance, which has historically been used 
in England and Wales as the remedy for a contracting party’s breach of 
contract for the sale of land. 

There may also be a right for the non-defaulting party to termi-
nate the contract.

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

The nature of the premises and the provisions of the lease will dictate 
the remedies available for breach.

In residential tenancies and leases, there is a great deal of 
statutory protection available to tenants, both in cases of landlord 
breaches and where the landlord is trying to take action for a tenant 
breach of covenant. 

For commercial premises, the negotiated position in the lease 
is usually more balanced. Most leases of commercial premises will 
include a right for the landlord to forfeit the lease in the case of tenant 
breach. Where the tenant has failed to pay rent due, the landlord can 
instigate court proceedings to recover rent. Where the breach relates 
to matters such as the repairing covenant, the landlord can bring an 
action against the tenant, and the tenant has remedies available to it, 
such as seeking ‘relief from forfeiture’. 

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

For a charge to be legally binding on property, it must be in the form of 
a legal mortgage executed by deed, and properly registered at the Land 
Registry. If entered into by a UK company, the mortgage must also be 
registered at Companies House. The mortgage is usually protected by 
way of a restriction on title, which prevents the owner of the property 
dealing with the property without the consent of the lender. 

In most commercial lending transactions, the mortgage is con-
tained within a debenture, which also contains a floating charge over 
all of the assets of the borrower. 

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

It is possible to secure debt against a lease in England and Wales, 
although there are additional due diligence considerations for the 
lender, such as:
• lease term: leases are depreciating assets, so the longer the 

term, the better;
• consents: required from the landlord or to comply with any prohi-

bitions in the lease;
• forfeiture: in long leases lenders do not expect to see any forfeiture 

provisions; and 
• alienation provisions: limitations on the lender dealing with the 

asset freely are not ideal from an enforcement position.

Mortgages against freehold and leasehold property are secured in the 
same way, by entering into a mortgage deed and registering it at the 
Land Registry. 

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

The most standard form of security seen on real estate assets is a mort-
gage. In order to satisfy the requirements of a legal mortgage, the mort-
gage needs to be executed as a deed and registered against the title 
to the property. 

In real estate finance transactions, there will also be additional 
security, such as:
• security over the borrower’s bank accounts;
• a share charge over the borrower;
• security over the material contracts relating to the property entered 

into by the borrower; and 
• a duty of care deed from the managing agent. 

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

In real estate finance transactions, property valuations form a key part 
of the lender’s evaluation and security package. An accredited valuer 
will prepare a report highlighting key factors that are important for the 
financing. The valuer will also review any property reports to ensure 
there are no matters that are disclosed in the report that would affect 
the underlying value. 

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

There is no difference in England and Wales between the treatment of 
a foreign lender as opposed to a UK-based lender. Obviously, any for-
eign lender will need to comply with UK legislation in respect of finan-
cial regulation, as well as strict money-laundering legislation. 

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Interest rates have historically been linked to the Bank of England base 
rate or to Libor. Libor is an average interest rate based on submissions 
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by major banks of what they expect to pay if they borrow from other 
banks, and differs depending on currencies and durations, which is 
where a number of issues have arisen in recent times; hence the deci-
sion to scrap the rate. Replacing it, however, has been challenging, and 
no formal method has as yet been agreed.

Case law has shown that there are strict penalties likely to be issued 
by the courts where an interest provision is considered ‘penalty inter-
est’, so it is important that any agreed positions be deemed reasonable. 

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

The Loan Market Association (LMA) standardised documentation 
means that there is a ‘standard’ approach to enforcement against a bor-
rower, and there are multiple options that a lender has open to it, along-
side the possibility of open negotiations when a borrower is in trouble.

Lenders will look to their appointed insolvency practitioner who 
will then represent the lender/security agent in matters of insolvency 
in order to realise their security. 

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

Where there is a shortfall in its recovery, the lender may look to 
other options to recover any outstanding debt, such as guarantors. 
Ultimately, the remits of the lender’s ability to recover debt will be set 
out in the loan documentation and will be the position agreed between 
the parties on entering into the loan. 

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

As part of the fixed charge over the property, the lender may elect to 
take ownership of the property, but this is not ideal as the lender will 
be exposed to the risks that a property owner would be exposed to. 
Accordingly, lenders are likely to appoint an insolvency practitioner 
to deal with the property, and the right to such appointment is usually 
documented in the charging document or governed by statute.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

An all-encompassing debenture is likely to take security over all of 
the assets of a borrower, be it in the form of a fixed or floating charge 
(depending on the nature of the asset), each of which allows a different 
insolvency practitioner to be appointed. 

Share charges are often granted to the lender to provide an addi-
tional layer of security and enable the lender to sell the company as well 
as its assets. The lender may also be given guarantees from other enti-
ties within the group structure upon which it may be able to call. 

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

Depending on the type of transaction, cash management systems 
and reserves may be used in real estate transactions. Reserves are fre-
quently required by lenders for less creditworthy borrowers in order to 
mitigate against early term default.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

Common credit enhancements required by a lender include cash 
deposits, letters of credit and insurance. 

Guarantees are commonly used in lending transactions and need 
to be in writing and signed by a guarantor in order to be enforceable. A 
lender can usually demand under a guarantee as soon as the borrower 
fails to pay any guaranteed obligation that is due, such claim being lim-
ited to the overdue amount, with a full claim generally only being avail-
able if the loan is accelerated.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

Investment facilities will have a focus on maintaining the underlying 
value of the property by requiring the borrower to adhere to strict main-
tenance covenants, as well as ensuring the borrower is not permitted to 
make substantial changes to the occupational interests in the property. 
This is fundamentally different from a development facility, where the 
lender is looking to ensure that the borrower (who will be responsible 
for developing the property) is complying with the terms of the devel-
opment documents, actively enforcing third-party obligations, ensur-
ing no cost overrun and project-managing the development properly in 
accordance with the lender’s project monitor. 

46 Financial covenants

What are typical financial covenants required by lenders? 

In a standard investment real estate finance LMA facility, typical finan-
cial covenants include:
• a loan-to-value ratio, which measures the value of the property 

against the outstanding debt;
• an interest ratio cover, which measures the rental income stream 

against the interest payable;
• a debt service ratio, which measures the rental income stream 

against the total loan repayments; and
• information covenants keeping the lender informed about the asset. 

Update and trends

One of the biggest trends in commercial real estate investment 
transactions is the increasing use of warranty and indemnity (W&I) 
insurance to support the seller warranties and indemnities. With 
individual assets commonly held through SPE structures and the 
deal size where a corporate disposal route is viable from a costs 
perspective reducing to around £20 million, insurers have needed 
to adapt rapidly to be competitive and reflect this in the levels of 
premium charged, which have decreased enormously in the past 
three years. The benefits W&I offers to both sides in terms of a clean 
break for the seller and substance behind the seller warranties for 
the buyer will lead to this becoming an increasingly standard part of 
the transaction process.
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47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

The debenture will usually create a floating charge over all of the bor-
rower’s assets, which allows the borrower to keep dealing with the assets 
while the borrower’s business is liquid. The debenture will be regis-
tered at Companies House where the borrower is a UK-based company. 

Where security is taken over key contracts of the borrower (such 
as construction documents), notice is served to the other parties to 
the documents. 

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

It is not an absolute requirement that a borrower be an SPE, although 
lenders in real estate transactions often require that borrowing enti-
ties limit their activities to that of ownership of a single asset, typically 
being the real property that secures the loan. SPEs are typically used 
by companies to isolate risk and create options for companies to raise 
capital and structure debt in a more efficient manner.
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General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

The French legal system is a civil code system. The body of civil law 
is composed of written law (whether national or from the European 
Union) and (to a limited extent) legal custom, as construed by the 
French courts (ie, case law, but there is no doctrine of precedent).

French contract law varies, to some extent, according to the com-
mercial or civil nature of the agreement. All contracts may be con-
cluded either orally or in writing. Oral agreements are generally valid 
without the need for any formality, unless otherwise provided by law. 
Oral evidence is generally not admissible to alter or challenge the con-
tent of any written contract.

French law is applicable in France, with some particular exemp-
tions or adjustments for overseas territories (eg, New Caledonia and 
Saint Barthélemy).

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

The entire French territory is registered in the form of numbered plots 
of land in France’s cadastre. It is the basis of the Land Registry, where 
ownership, long-term leaseholds and mortgages are registered. Any 
right on immovable property will be attached to a numbered plot of 
land. Any registration or modification of the Land Registry requires:
• a notarised deed (eg, the title transfer deed) or a (commercial) 

lease agreement exceeding 12 years;
• a long-term lease;
• a construction lease; or
• a mortgage.

It is noteworthy that there are some particular features in Alsace and 
Moselle, Mayotte, French Polynesia and New Caledonia.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

The registration of a title transfer, a (long-term) lease or a mortgage 
requires a notarised deed and the upfront payment of the registration 
costs to a French notary public. The notarised deed is effective between 
the contracting parties as of its execution before a notary public. 
Interests must be registered, since they become effective towards third 
parties only with registration in the Land Registry.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

Foreign-registered or foreign-controlled entities can own or lease 
French property without restrictions (however, some limitations exist 
for agricultural land).

A foreign investor should be aware that it should notify the Banque 
de France (the French central bank) of the sale and purchase of real 
estate investments exceeding €15 million for statistical purposes; and 
foreign entities holding French property are generally subject to a 
3 per cent annual tax on the fair market value of their property, unless 
they disclose their shareholders; the disclosure obligation applies to the 
entire chain of companies up to the final beneficiary (ie, a natural per-
son or a listed company).

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

There are no French exchange control issues. However, laws and regu-
lations concerning foreign-exchange control require that an accredited 
financial intermediary manage the transfer of funds. In addition, some 
administrative formalities must be completed in the case of investment 
in French construction companies raising buildings available for sale or 
rental purposes.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Property owners incur civil liability if, for example, their property 
causes a nuisance to a third party (such as a neighbour), bearing in 
mind that many commercial leases stipulate exemptions that are sub-
ject to dispute. They may also incur administrative or criminal liability 
in the case of certain violations (eg, erection of a building in violation 
of planning regulations, infringement of environmental legislation, 
soil pollution and waste).

Property owners bear real estate taxes (eg, land tax, taxes on 
offices, municipal taxes and town planning contributions) even if these 
taxes may be charged to the tenants in accordance with the commer-
cial lease provisions, as well as obligations and liabilities arising from 
public easements and co-ownership (and associated service charges).

A tenant incurs contractual liability towards the owner if it does not 
comply with its contractual obligations. In addition, a tenant incurs tort 
liability towards third parties if its actions are a cause of nuisance. The 
owner is entitled to call the tenant to account for its actions if the third 
party pursues the owner instead of the tenant.

A lender will not face real estate liability if it is only making funds 
available to a person for the acquisition of a property.

After the sale of a property, the seller may be liable to the purchaser 
in accordance with the provisions of the sale agreement and under 

© Law Business Research 2018



FRANCE Taylor Wessing

40 Getting the Deal Through – Real Estate 2019

statutory law (such as legal warranties for defects in quality or for the 
non-disclosure of mandatory information about the energy consump-
tion of the building, the geological situation of the plot of land, etc). 

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Property owners subscribe to insurance policies covering damages that 
might affect, or be caused, by the building. In due diligence, a lawyer 
regularly checks the maximum insurance coverage, the loss of rent 
cover and the contractual disclaimers, and verifies whether the build-
ing is insured for its reconstruction value ‘as new’.

In addition, the law requires the tenant of a residential lease to take 
out insurance policies covering damage for which he or she could be 
held accountable (the insurance policy must at least cover the build-
ing against damage caused by fire, explosions and water). All commer-
cial leases contain similar contractual provisions protecting the owner 
and its property.

When the target property has been in existence for less than 10 
years, it is also important to check the validity of the construction 
insurance policies (ie, 10-year liability insurance policy, damage insur-
ance policy), which can be capped for commercial buildings under cer-
tain circumstances.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws 
rules in your jurisdiction? Are contractual choice of law 
provisions enforceable?

French courts apply the lex rei sitae rule in asset deals. The French 
notary public will draft the deed of transfer in accordance with French 
law and in the French language, while the parties in a share deal have, 
in principle, a choice of law. Lawyers generally draft the share purchase 
agreement (SPA), including the choice of law and a language provision; 
the parties agree to execute a summary version of the SPA in French for 
registration with the French tax administration.

Parties to an SPA regarding a foreign real estate company holding 
French real estate must reiterate the transaction before a French notary 
so that the French notary can make sure that French transfer taxes on 
the transaction have been paid.

A pan-European portfolio can be sold under a framework agree-
ment covering the entire transaction, but it requires a separate exe-
cution agreement under the law of each jurisdiction in which the 
respective property is located.

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

The French court system is divided into two separate subsets: judicial 
courts and administrative courts. Each has two levels – courts of first 
instance and courts of appeal – which examine or re-examine questions 
of both facts and law.

In the judicial court system, the courts of first instance are the:
• Tribunal de Grande Instance, which has jurisdiction over all matters 

(in particular, commercial leases and real property matters), except 
those coming within the exclusive jurisdiction of specialised courts 
by reason of the amount involved or the subject matter of the case;

• Tribunal d’Instance, which has jurisdiction over small civil claims 
and exclusive jurisdiction over certain matters, such as residen-
tial leases; and

• Tribunal de Commerce, which has jurisdiction over commercial 
matters, including insolvency proceedings, except those coming 
within the exclusive jurisdiction of specialised courts by reason of 
the amount involved or the subject matter of the case.

The Court of Cassation is the supreme court of the French 
judicial system.

Administrative courts are competent for most of the matters within 
the scope of urban planning law and environmental law (although judi-
cial courts may deal with some litigation aspects of polluted sites). The 
Council of State is the supreme court of the administrative court system.

All actions are initiated by service of summons or a joint petition 
at a clerk’s office, except for cases to be heard before the commercial 
courts and the tribunaux d’instance, in which cases a simple petition or 
a declaration at the court registration may be sufficient regarding the 
matter involved and the amount in dispute. The initiative can be taken 
by a foreigner without any business activity in France.

Where a French plaintiff wishes to serve a summons on a non-
resident defendant, EU Regulation (EC) No. 1393/2007 applies if the 
defendant is a resident of an EU member state (with limited exceptions). 
In most other cases the Hague Service Convention of 15 November 1965 
(service of documents) applies and the time taken may increase (spe-
cifically after a writ of summons and notification of the decision).

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

From a civil code perspective, the same law applies irrespective of 
whether the property is in commercial or residential use, while a spe-
cial set of rules of the Commercial Code and a special law of 6 July 1989 
complement the civil law system for commercial lease agreements and 
residential lease agreements respectively.

A commercial lease has a mandatory duration of nine years but pro-
vides the tenant with a break option after three and six years (meaning 
that the tenant can terminate the lease without cause). If the lease is 
entered into for office use or single-use premises, or if the lease dura-
tion exceeds nine years, the tenant may waive its break options in 
exchange for a rent-free period or a financial contribution to the fitting-
out costs of the premises. At the expiry of the lease, the law provides for 
a formal procedure that the parties must respect in the case of continu-
ation or discontinuation of the lease agreement. In this regard, a com-
mercial lease is perceived as tenant-friendly. In 2014, the Loi Pinel (Law 
No. 2014-626 of 18 June 2014) brought a number of modifications for 
commercial leases and reinforced the situation with regard to recover-
able charges and taxes, especially for the landlord.

The legal framework for leases is generally perceived as being 
tenant-friendly.

A residential lease (unfurnished) runs for period of at least three 
years, if the landlord is an individual, and six years if the landlord is a 
legal entity. The tenant can terminate a lease by giving one month’s 
notice in dense zones, such as Paris and its suburbs, and three months’ 
notice in other areas. In cases where neither party has served a termina-
tion notice, the lease is tacitly renewed for the same duration.

It is more difficult for landlords to give notice since they must 
respect a six-month notice period prior to the expiry of the lease and 
must justify the decision on one of the following grounds:
• selling the premises;
• living in the premises (or having the premises occupied by a close 

relative); or
• having a serious and legitimate reason (which is rarely admitted).

A furnished apartment can be leased only for a period of at least a 
year, while for student accommodation the minimum lease term 
is nine months.

French law also provides for a special kind of lease for liberal arts 
professionals (artists, doctors, lawyers, etc): the ‘professional lease’. 
The minimum duration of a professional lease is six years. During the 
lease term, the tenant can terminate the lease at any time, respecting 
a six-month notice period, while the landlord can only terminate the 
professional lease at the expiry of the lease term, also respecting a six-
month notice period.

The application of the provisions of the professional lease is not 
mandatory, so contractual parties can choose between a professional 
or a commercial lease.
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11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

Development, construction and use of real estate must comply with a 
set of planning and land-use rules from all levels of French administra-
tion (ie, state, regions, departments and municipalities).

For instance, one of the main documents prepared by each city is 
the local urbanism plan, which often increases the review period.

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

The legal regime is set out in the Compulsory Purchase Code. In 
accordance with its stipulations, a compulsory purchase of real estate 
is only possible if the public interest justifies such an action and only 
public law entities (eg, the state, local governments or public services 
companies) can make use of this regulation.

Owners will be compensated. The expropriator proposes a com-
pensation package based on the market value of the real estate and the 
cost of the procurement of a similar property. In case of disagreement 
between the owner and expropriator on the compensation package, 
the owner is entitled to commence litigation asking a judge to deter-
mine fair compensation and the opposing party has a period of six 
weeks following notification of the plaintiff ’s brief to file a response. 
The parties can also agree by contractual arrangement on the amount 
of compensation.

Tenants are also entitled to compensation or have a right to demand 
resettlement. Compensation and the right to demand resettlement are 
mutually exclusive. In practice, the expropriator (the community) may 
substitute the compensation to be granted to a tenant by offering the 
right to rent equivalent premises in the same agglomeration.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

The Penal Code entitles a judge to order the forfeit of real estate with-
out compensation as a complementary sentence for all crimes and seri-
ous offences punishable by at least one year of imprisonment (article 
131–21 of the Penal Code).

A judge can also decide to affix seals on buildings for the period of 
time necessary for an investigation.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

French law distinguishes between pre-insolvency and insol-
vency proceedings.

Pre-insolvency proceedings are special mediation and conciliation 
procedures and ‘safeguard proceedings’, which can only be initiated by 
the debtor company or the management of the debtor company.

Safeguard proceedings
The management of a debtor company is entitled to file a petition to 
open reorganisation proceedings (safeguard proceedings) as long as 
it is solvent and experiences difficulties that it cannot overcome by 
itself. The judgment commencing safeguard proceedings opens a six-
month observation period, during which the company will negotiate a 
rescheduling or waiver of the debts in the framework of a safeguard 
plan with its creditors.

The court will appoint a judicial administrator to supervise or assist 
the debtor company’s management in the drawing up of the safeguard 
plan and a creditors’ representative in charge of collecting statements 
of claims and verifying the debtor’s liabilities. Creditor committees are 
also entitled to present their own alternative safeguard plan. During 

the observation period, the debtor company enjoys a stay of payments 
and proceedings.

In addition, an accelerated (financial) safeguard procedure exists 
resolving the practical issue that, in the general framework of concilia-
tion, the unanimous consent of creditors is necessary for a moratorium. 
The debtor may directly move from conciliation to the accelerated 
safeguard procedure when it proves to the court that the restructuring 
plan has a good chance of being approved within a short time frame by 
a two-thirds majority of creditors in their respective committees.

The insolvency proceedings are rehabilitation proceedings and liq-
uidation proceedings, during which the debtor company enjoys a stay 
of payments and proceedings:

Rehabilitation proceedings
A debtor company that is insolvent must apply for the opening of insol-
vency proceedings within 45 days of the occurrence of insolvency, 
unless it has requested the appointment of a conciliator or the open-
ing of liquidation proceedings. A company is insolvent if it is not in the 
position to meet debts due and payable with liquid assets: the ‘cash flow 
insolvency test’.

If the court considers that the business may be continued as a 
going concern, it will order a two-month observation period, which 
can be extended up to a maximum period of 18 months, during which 
a court-appointed judicial administrator will investigate the affairs of 
the debtor and make proposals for the reorganisation of its business.

At the end of the observation period, the court will issue an order 
either to continue the debtor’s operations by way of reorganisation or 
to sell its assets to a third-party purchaser as a going concern by way of 
a sale plan (the creditor committees are entitled to present their own 
alternative reorganisation plan, which will compete with the plan of the 
debtor company).

It is noteworthy that French law allows the forced eviction of share-
holders of a company in rehabilitation proceedings, either through 
a forced sale or dilution of their shareholding. If the general share-
holders’ meeting rejects a rehabilitation plan that provides for a share 
capital increase in favour of a third party, the administrator can ask the 
court to either appoint a nominee who can vote in favour of the plan in 
the place of the opposing shareholder or order the forced sale of the 
shares of the opposing shareholder to the third party committed to 
comply with the rehabilitation plan.

Liquidation proceedings
If the court orders the liquidation of the debtor’s assets, a liquidator is 
appointed, and the debtor is divested of all rights pertaining to the dis-
posal of assets. The role of the liquidator is to collect and liquidate all 
the debtor’s assets with a view to maximising proceeds. The debtor’s 
business can be sold as a whole or in part within the framework of a 
sale plan, or its assets may be sold on a piecemeal basis either at public 
auction or by private sale.

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

France generally recognises foreign entities that have legal personality 
in their home country. The company and its executive manager may 
act only within the limits of the applicable home-country corporate 
law. There are no entities that allow the avoidance of transaction taxes. 

The most commonly used corporate tax-transparent entities 
are the real estate partnership (SCI) and the commercial partnership 
(SNC). The liability of shareholders in these forms of companies is 
unlimited (specifically, unlimited several and pro rata liability in an 
SCI, and unlimited joint and several liability in an SNC).

The investor’s best shield against corporate liability in France 
is the limited liability company (SARL) or a simplified joint-
stock company (SAS).

There also are French-regulated real estate investment companies, 
listed companies comparable to real estate investment trusts (REITs, 
called SIICs in France) and open-ended investment funds (OPCIs).
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SCIs and SNCs can be treated as partnerships for tax purposes – 
and are mainly treated as (semi-)tax-transparent entities – while SIICs 
and OPCIs have a special tax-exemption regime.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

Foreign investors hold their properties directly or indirectly through 
a French company (SAS, SARL or SCI) or an OPCI. Some structure 
their indirect investments in property through Luxembourg or the 
Netherlands. French tax authorities are likely to challenge these struc-
tures when they are mainly tax-driven and the substance of the foreign 
entity is doubtful.

Most of the time investors will prefer to structure their investments 
through a French limited liability company, most often choosing an 
SAS, owing to this form’s flexibility.

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

The creation of a French company requires:
• drafting of articles of incorporation;
• depositing the subscribed capital in a (blocked) bank account;
• eventually (depending on the type of company or a set of particular 

thresholds), appointment of a statutory auditor;
• appointment of the first managing director;
• eventually, completing a declaration for a foreign individual doing 

business in France;
• resolution of the foreign company to create a French subsidiary;
• where relevant, listing on the stock exchange or approval of the 

regulatory body; and
• disclosure of the ultimate beneficiary of the company (ie, name of 

the person or persons directly or indirectly having a shareholding 
in the company).

Any modification to the above information should be approved either 
by the shareholders or by the managing director before its notification 
to the Commercial Court.

In addition, the company is obligated to maintain a defined net 
equity amount of its annual accounts that is not lower than 50 per cent 
of the subscribed share capital. If this limit is breached, a shareholder 
meeting must pass a resolution to either (prematurely) dissolve or not 
dissolve the company. The resolution will be filed with the Commercial 
Court and then published in a French journal of legal notices.

Within the following two years, the company must reconstitute 
its net equity. In case of default, the company is meant to reduce its 
share capital to balance the net equity. Upon failure to undertake the 
capital reduction, any interested party may file an application with the 
Commercial Court to withdraw the company from the company register.

The tax consequences to using particular types of entities 
are the following:
• tax-transparent entities: the taxation occurs at the level of the 

investor, whether or not the profit is distributed;
• corporate entities: the taxation occurs at the level of the company 

(the investor may be subject to withholding tax in France upon dis-
tribution of profits); and

• regulated entities (eg, SIICs, OPCIs and FPIs) are totally or par-
tially exempt from corporate income tax, subject to conditions (eg, 
distribution requirements).

A withholding tax is, in principle, applicable to distributions to foreign 
investors and similarly, capital gains realised upon disposal of shares 
or units may be subject to withholding tax. For foreign investors, indi-
rectly investing in French property, the ‘3 per cent tax’ (see question 4) 
must be mentioned.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

The basic legal ownership right is full ownership (freehold). Full own-
ership can be divided into two real property rights: usufruct (right of 
enjoyment, enabling a holder to derive profit or benefit from property) 
and bare ownership (full ownership without usufruct).

Long-term leases (such as construction or emphyteutic leases), 
granted for a minimum duration of 18 years, grant a real property 
right to the tenant, which means he or she will become the owner of 
any construction on the plot of land, existing or to be built, during the 
term of the long-term lease, without being the landowner. The tenant 
is able to grant a mortgage on the building in his or her ownership to a 
credit institution.

Any burden on a property (rights of way, easements, air rights, 
access, etc) is generally established by a notarised deed. Nevertheless, 
there may also be some public easements that have not been registered 
and need some research, particularly in rural areas (eg, in the case 
of a wind farm).

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary 
in your jurisdiction to negotiate and agree on a term sheet 
rather than a letter of intent? Is it customary to take the 
property off the market while the negotiation of a contract 
is ongoing? 

It is customary to execute letters of intent including a ‘non-binding’ 
provision; bear in mind, however, that the concept of ‘subject to con-
tract’ does not exist under French law. Accordingly, a French court 
can interpret and qualify a ‘non-binding’ agreement as binding (or 
conversely) and order the enforcement of the agreement if the court 
considers that the parties have agreed on the main items of a transac-
tion (particularly the parties, object and price). Special attention must 
therefore be given to the drafting of letters of intent.

Pre-contractual negotiations fall principally under the scope of 
freedom of contract. The parties must, however, comply with the prin-
ciple of good faith and the reinforced disclosure duty, meaning that 
each party must disclose to the respective other party any fact or infor-
mation being of decisive importance for its agreement to the contract 
(articles 1,104 and 1,112–1 of the Civil Code).

It is market practice to have a unilateral pre-contractual agreement 
either in the form of a call or a put option or in the form of a conditional 
sales agreement. Under the preliminary contract, the purchaser gener-
ally pays 5 to 10 per cent of the purchase price into an escrow account 
(an ‘earnest money deposit’). This payment will either be regarded as 
a down payment if the deed of transfer is executed or as a contractual 
penalty in favour of the seller if the deed of transfer is not executed 
relating to a default on the part of the purchaser. In all other situations, 
the deposit is returned to the purchaser.

When this contract takes the form of a (private) call option agree-
ment, the beneficiary must file it with the tax authorities within 10 days 
of its execution in order to maintain its legal validity (which triggers 
nominal registration fees).

It is customary to take the property off the market while the nego-
tiation of a contract is ongoing since the purchaser regularly requires 
exclusivity during the negotiation of the agreement. (Be aware that the 
undue termination of negotiations may result in a claim for damages 
by the other party.)
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20 Contract of sale

What are typical provisions in a contract of sale? 

The deed of transfer is customarily preceded by a preliminary contract 
of sale, which, although already binding on the parties, is subject to 
conditions precedent (usually, the preliminary contract itself follows a 
letter of intent – see question 19). A technical audit file gathering vari-
ous documents relating to safety, energy efficiency audit of the building 
and health of the occupants is appended to this preliminary contract 
(see also question 26).

The deed of transfer consists of two sections:
• the standardised section, which contains:

• the mandatory provisions for Land Registry filing, in particular 
the description of the participating parties and their respec-
tive capacity;

• the description of the property, including:
• cadastral references;
• the vendor’s immediate root of title; and
• the mortgages, charges, easements and all other inter-

ests in land created by operation of law or by contract and 
specifying the transfer date, purchase price and the taxes 
falling due upon completion of the transaction; and

• the freely negotiated section, which:
• describes the due diligence process; 
• contains the seller’s representations and warranties (especially 

with respect to the property’s planning, environmental, techni-
cal and rental situation);

• contains the 30-year root of title; and 
• includes miscellaneous provisions.

Prior to the notarisation of the deed of transfer, the purchaser must 
wire the whole (or residual part) of the purchase price, notarial fees and 
taxes triggered by the transaction to its notary. Upon execution of the 
deed of transfer, the notary public will, under his or her professional 
responsibility, apply the amount received to its required uses (repay-
ment of mortgagees, if any, payment of duties and taxes, payment to 
the seller, etc). (See questions 24 and 29.)

A contract concluded in breach of the rights of the beneficiary of a 
pre-emption agreement or a unilateral promise by a third party aware 
of those pre-contractual agreements may be voided.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

The seller of an industrial site on which it undertook a regulated activity 
(ie, activity submitted to an authorisation (ICPE) or registration obliga-
tion) must strictly comply with article L514–20 of the Environmental 
Code establishing a disclosure obligation. The seller must disclose 
in writing to the purchaser the known risks or issues arising from the 
operation of the activity (eg, pollution). In the case of a default, the pur-
chaser may demand the cancellation of the sale or the restoration of 
the site at the seller’s expense when such action does not seem out of 
proportion in relation to the purchase price. In the absence thereof and 
if any pollution established makes the land unfit for the use provided 
for in the contract within two years of the pollution being discovered, 
the same sanctions as above apply.

The operator of a regulated plant is liable for cleaning up when leav-
ing or closing down the plant. Hence, the cleaning obligation is incum-
bent on the last operator of a regulated plant and not on the landowner 
(but the landowner’s liability could be sought on the legal ground of the 
waste regulations or if the last operator did not comply with its obliga-
tions). It is noteworthy that a decree now specifies the conditions under 
which a third party can file a demand to the administrative authority to 
substitute the last operator in its administrative obligations to comply 
with the decontamination obligation. This substitution is subject to the 
technical and financial capacities of the third party, which should con-
stitute financial guarantees; the operator will remain liable in case of 
default of the third party.

In addition to the mandatory representations and warranties (such 
as the mandatory representations required under articles L514–20 and 
L125–5 of the Environmental Code, or the regulations relating to asbes-
tos, termites, technological and natural risks, etc), the seller usually 
represents and warrants as to the absence of pollution or hazardous 
materials in the property and as to the findings of the mandatory sur-
veys (eg, concerning asbestos) and the optional surveys (eg, concerning 
pollution). (See question 26.)

In cases of latent land pollution, the purchaser will have a remedy 
against the seller if the legal liability for latent defects applies to the sale 
or if the seller has granted the purchaser a specific environmental war-
ranty or misrepresented the absence of any pollution.

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract 
date and closing date? Do they cover brokerage agreements 
and do they survive after property sale is completed? Are 
estoppel certificates from tenants customarily required as 
a condition to the obligation of the buyer to close under a 
contract of sale? 

The seller shall, in particular, represent that leases are legally binding 
and, unless specified otherwise, that the rent was not modified, that the 
tenants are not in breach of their obligations under current leases and 
that no tenant has issued a lease termination notice (a tenant estop-
pel certificate does not exist). The representations also provide that the 
landlord has complied with all its obligations under the leases (in par-
ticular in relation to works and delivery obligations).

In the preliminary contract, the seller represents that between the 
preliminary contract date and the closing date (ie, the date of the deed 
of transfer), the seller will neither amend nor terminate existing leases 
nor sign any new leases, except with the purchaser’s prior consent, and 
that the seller will communicate any termination letter received from 
one of the tenants.

The preliminary contract and the deed of transfer also contain a 
provision concerning payment of the brokerage fees.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

French law exclusively governs the interaction between leases and 
security instruments so that leases (except ground leases) do not con-
tain stipulations regarding the priority over security instruments.

Where a lease satisfies the conditions required for it to be binding 
as against third parties, the tenant is entitled to oppose its rights under 
the lease to the holder of a security instrument or to the new owner of 
the property, at least for a certain period of time after foreclosure.

Pursuant to article 2,199 of the Civil Code, any lease granted by 
the debtor after the filing of the seizure order, whatever its term, is 
not binding as against the beneficiary of the foreclosure or on the pur-
chaser. Lease precedence may be proved by any means. For example, 
if the lease was signed before a notary, an original copy of the lease will 
have been filed with a local tax registry or it may have been properly 
referred to in a notarial agreement prior to the filing of the seizure order 
with the Land Registry.

Loans are granted based on the rental situation at their inception. 
However, loans contain covenants under which the borrower commits 
to comply with certain requirements regarding lease management or 
in the event that the property is re-let in whole or in part. Notably, in 
order to ensure that the property will be properly managed, the lender 
may require the borrower’s property managers to execute a duty of care 
letter with it.
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24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

Security deposits are standard market practice in all types of leases. 
Regarding commercial leases, the landlord may, in lieu of a 

security deposit, accept either joint and several guarantees or a first-
demand bank guarantee (eg, a standby letter of credit). The lawyers 
and the notary public will check whether the lease entitles the landlord 
to transfer the cash rental deposit to the buyer or whether the parties 
need the consent of the tenant for such transfer (bearing in mind that 
if the tenant refuses such transfer, the seller will have to reimburse the 
cash deposit and the purchaser will have to claim the establishment of 
a new cash deposit).

They will also check the wording of each guarantee (eg, first-
demand bank guarantee) to ascertain whether it can be validly trans-
ferred to the purchaser upon the execution of the purchase agreement.

The law provides for public policy statutory and contractual rent 
reassessment mechanisms. In practice, the parties agree on periodic 
rent reviews by indexation.

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

The notary public generally undertakes and assumes responsibility 
for the title search and gives evidence of a 30-year uninterrupted root 
of title in the deed of transfer. The notary public is liable towards the 
client and must ensure that the deed is valid, binding and cannot be 
challenged. The professional body governing all French notaries estab-
lished a captive insurance company that guarantees the liability of all 
French notaries. Hence, asking for title insurance is uncommon.

In relation to the conveyance of one and the same property, 
French law gives priority to the deed of transfer that was first filed at 
the Land Registry.

It is market practice that the notary public includes in the deeds 
confirmation that the legal use and occupancy of the target asset com-
ply with the applicable town planning documentation, as no confirma-
tion can be obtained from any public authority. A zoning report will 
only be provided on explicit request.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

Under French law, the seller must provide the purchaser of real prop-
erty with a large number of engineering and environmental surveys 
or certificates relating to asbestos, termites and energy performance 
(including an environmental appendix in the case of office spaces 
exceeding 2,000 square metres).

If the property is located in an area known for natural, mining or 
technological risks, environmental reports (and confirmation of lead 
levels, compliance of gas and electricity fittings and inspection of 
non-collective sewerage facilities, in the case of residential premises) 
are also required.

The provision of most of these certificates is mandatory, and 
although the provision of other surveys and certificates is optional, it 
has become market practice. Examples include:
• the Legionella bacterium (except for publicly accessible buildings 

with hot water for sanitary use);
• radon (except for some publicly accessible buildings in spe-

cific areas); 
• pollution (except for authorised business activities (ICPE) environ-

mental certifications); and

• engineering reviews, although sellers often undertake such reviews 
in order to be able to limit liability.

In addition, the seller has mandatory information obligations, compli-
ance with which is controlled by the notary public. The reform of the 
law of obligations has generally reinforced the information obligation 
between contracting parties.

Environmental insurance is available.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

The review of leases is generally undertaken by lawyers, who verify 
whether each lease was validly entered into and further examine the 
term and rent provisions, the possibilities of termination, periodic rent 
reset mechanisms, provisions relating to service charges, taxes and 
works, provisions in respect of subletting, transfer of lease and other 
specific clauses, such as indexation and limitation of liability provisions.

Areas of focus include any potential invalidity of the lease (or of spe-
cific covenants) and clauses having a financial impact (rent-free period, 
major works or service charges that cannot be recovered from the ten-
ant, commitment of the landlord to finance refurbishing works, etc).

The loi pinel and its implementing decree limit the number of 
recoverable service charges and taxes under a commercial lease agree-
ment for leases executed or renewed after 1 September 2014, or after 
5 November 2014, depending on the provisions. Hence, lawyers will 
particularly review the rental charges. This review will also include 
the environmental schedule appended to commercial leases for office 
space exceeding 2,000 square metres, which will in particular contain 
information and the tenant’s obligations regarding energy use.

The buyer’s business adviser generally reviews commercial aspects 
of leases (eg, asset manager).

In a share deal, the buyer’s business adviser usually undertakes 
the review of property management agreements. When undertaking 
a property financing, the bank’s lawyer will review the property man-
agement agreement considering that this agreement is subject to the 
lenders’ prior approval. The lender would like to ensure that the prop-
erty manager will comply with its obligation under this agreement 
and requires the execution of a duty of care letter between the lender 
and the manager.

28 Other agreements

What other agreements does a lawyer customarily review? 

Within the context of a share deal (and only exceptionally in asset 
deals), lawyers customarily review service agreements (such as asset, 
property and facility management agreements), the tax situation and 
insurance policies. Agreements for the marketing of the property to 
tenants are generally not within the scope of such reviews, unless the 
seller is prepared to grant a rental guarantee. (See question 22.)

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

Documents customarily requested at closing are those that ver-
ify the following:
• legal capacity of the contractual parties;
• by-laws;
• excerpt from the company register;
• non-bankruptcy certificate;
• power of attorney;
• capacity opinion from a law firm, etc, or equivalent documents for 

foreign entities;
• compliance with French money laundering regulations;
• waiver or expiry of the pre-emption right of the relevant municipal-

ity in respect of the property and, when applicable, of the right of 
pre-emption of the tenant or tenants for residential premises (or 
rural land);

• an excerpt from the Land Registry confirming the title and the 
absence of encumbrances over the property, such excerpt to be 
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dated less than two months prior to the closing date and covering 
a 30-year period;

• copies of all transfer deeds over a 30-year period;
• original copies of the leases and of the guarantees related 

to the leases;
• compliance of the property with technical and environmental 

requirements (certificates referred to in questions 20 and 26) and 
with environmental documentation in respect of the operation of 
a classified facility on the property sold (eg, authorisations, regis-
tration orders, declarations, formal notices from the prefect, etc);

• compliance of the property (and, as the case may be, the develop-
ment project contemplated in relation thereto) with urban planning 
and construction rules (such as the delivery of an unchallengeable 
building permit);

• co-ownership, volumes and Les Associations Foncières Urbaines 
Libres (AFUL, the town landowners’ association) documents – 
regarding AFUL, the checks will concern its legal capacity by 
obtaining documents evidencing that the relevant publication for-
malities have been carried out;

• tax documentation;
• evidence of insurance policies and payment of insurance premi-

ums, such as multi-risk insurance and construction insurance (see 
question 7); and

• any other item resulting from the negotiations.

The apportionment of land tax, the lease rentals and service charges 
between the seller and the purchaser is customarily done on a pro rata 
temporis basis.

The execution and closing of the title deed is done on the same 
day together with payment of the purchase price, which means that the 
acquisition finance (funding) must be in place on that day.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

In an asset deal, the closing takes place in the office of the notary pub-
lic in the presence of the seller and the purchaser (in person or repre-
sented). The transfer of ownership materialises when – after the notary 
has verified their identity – the parties execute the title transfer deed. In 
the following, the notary is charged with undertaking all formalities to 
register the change in ownership with the Land Registry.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

This situation may occur if and when a (conditional) sales agreement 
has been signed and the parties must meet for the final closing at the 
notary office. Assuming that one party does not come to the final clos-
ing, the notary will establish a document about its absence or the party 
present will demand a bailiff to come to the notary office in order to 
prepare a report on the situation. These documents constitute proof 
that will allow the party present to oblige the missing party to exe-
cute its obligation under the pre-contract or to claim damages for the 
no-show of the other party in court. The parties often foresee in the 
pre-contracts that the earnest money deposit shall be qualified as a 
contractual indemnification in the case of a no-show of the purchaser.

With respect to a loan, as a general matter, upon the other party’s 
default, neither a lender nor a borrower is typically entitled to sue for 
specific performance of a binding loan commitment, but it is entitled to 
sue for damages or termination of the loan in the worst-case scenario.

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

In the case of a breach of contract, the respective contractual party 
can claim damages or introduce a court procedure with the purpose 
of rescinding the commercial lease agreement owing to breach of the 
lease terms. The decision about whether the breach of the lease terms 
is significant and justifies rescission of the commercial lease (eg, non-
payment of rent) lies within the judge’s discretion. For lease agree-
ments entered into on or after 1 October 2016 and unless otherwise 
provided, one party may now be entitled to refuse the performance 
of its obligation if the other party is or will be in performance default, 
should such non-performance be sufficiently serious without having 
recourse to the courts (articles 1,219 and 1,220 of the Civil Code).

Commercial lease agreements often foresee a clause according 
to which any breach of lease terms permits the landlord to rescind the 
agreement (the rescission clause). The landlord must (formally) notify 
the breach of contract to the tenant. The notification must explicitly 
define the breach, provide for one month’s grace period to remedy the 
breach and indicate that the landlord will rescind the commercial lease 
if the breach continues after the expiry of the grace period.

Assuming that the tenant does not remedy the breach, the com-
mercial lease is rescinded. The landlord may apply for a summary 
judgment that provides him or her with an executory title to evict the 
tenant. The judge will determine whether the conditions of the rescis-
sion clause have been met, especially regarding payment default. In 
such a situation the judge is nevertheless entitled to grant delays to the 
debtor in order for it to pay its debts (which cannot exceed 24 months). 
The judge is normally not entitled to apply his or her discretion regard-
ing the importance of the breach of lease terms; nevertheless, regard-
ing the nature of the infringement of the contract (eg, works carried 
out by the tenant without the landlord’s prior approval), the judge may 
allow himself or herself to consider the gravity of such infringement 
and refuse to terminate the contract.

Please note that French law is considered rather tenant-friendly 
with regard to residential leases; this is best demonstrated by article 
L412–6 of the Code of Civil Enforcement Procedures, which provides 
for a prohibition on evicting a tenant from 1 November of the current 
year until 31 March of the following year.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

The common security package in real estate financing in France 
consists of:   
• a contractual mortgage or lenders’ lien (in certain situations, a 

mixture of both);
• an assignment of rents;
• insurance indemnities and hedge payments;
• bank account pledges and a pledge of the borrower’s shares; and
• an inter-creditor agreement (if necessary) with:

• the assignment of receivables deriving from a shareholder 
loan (if any); and

• a duty of care letter.

Real estate investors can also finance their real estate acquisitions 
through a finance lease, which allows the tenant to exercise a purchase 
option after a minimum tenancy period at a purchase price lower than 
the residual value of the asset.

The creditor is entitled to enforce its security instrument either in 
court or through a kind of a private execution if the respective secu-
rity instrument explicitly provides for this private execution. Of course, 
depending on the security instrument, the secured creditor can make 
use of its retention rights, which is not considered as an execution but 
prohibits the insolvency administrators from claiming payment to the 
debtor company.  
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34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

Financing is available for long-term leases (such as construction or 
emphyteutic leases) that provide the tenant with a (temporary) own-
ership right to an (existing or to be built) construction on a plot of 
land. These leases must have a minimum term of 18 years and cannot 
exceed 99 years.

These instruments are mainly used for commercial purposes; in 
2014, the legislature introduced a leasehold concept for the residential 
sector. Since all these leases grant a real property right to the tenant 
(see question 18), the tenant can grant the same security package as in 
a conventional real estate financing operation, with the only difference 
being that the ownership right to the construction is temporary and the 
financing must correspond to the lease term.

In this situation, the ground and the building are regarded as 
two different real estate assets with two different owners to whom 
the security interests apply respective to the ownership title: either 
ground or building. 

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

There are several forms of security over real estate, all requiring a 
notarial deed. The most commonly used are the mortgage and the 
lender’s lien. Borrowers preferred the latter because of its lower cost. 
However, the lender’s lien can only secure the portion of a loan serving 
to pay the asset’s purchase price. Therefore, most real estate acquisi-
tion financings are secured by a lender’s lien (covering the portion of 
the loan financing with regard to the purchase price) and a mortgage 
(securing the remainder of the loan amount). The loan agreement and 
related mortgage may include a direct enforcement clause enabling 
the creditor to appropriate the secured property in the event of a bor-
rower’s default (see question 39). This clause must be carefully drafted 
in coordination with French notaries public. Besides, its intrinsic inter-
est for the lenders should not be overestimated, since its enforcement 
is restricted and complex.

As far as tangible movable assets are concerned, the security can 
be taken by way of a pledge, either with or without dispossession (in the 
latter case, subject to a filing). Shares, receivables and other intangible 
assets are pledged (in most cases subject to a notice or filing, depending 
on the asset type). Receivables can also be assigned by way of security 
in a standardised statutory manner to the benefit of the lender (by a loi 
dailly transfer). Bank accounts are pledged and cash may be charged in 
the books of the account-holding bank or deposited with the creditor 
by way of separate security.

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

The appointment of a third-party real estate appraiser is market prac-
tice because lenders need the market value of the property for the cal-
culation and for the definition of financial covenants (loan-to-value 
(LTV), debt service cover ratio (DSCR) and interest cover ratio (ICR)). 
The contractual parties often discuss the nomination of the appraiser, 
the number of evaluations per calendar year and the cost allocation for 
such evaluations. The lender has an interest in instructing a reputed 
appraiser since it will facilitate the syndication or sub-participation 
process with co-lenders.

Appraisers have specific qualifications and skills in the real estate 
sector (eg, in relation to land development, public law, insurance, 
building techniques, etc) and engage their liability when issuing 
valuation reports.

Guidelines for appraisals from are available and promoted by the 
real estate profession. The French Federation of Real Property Agents 
and the Chamber of Real Estate Experts are responsible for awarding 

the real estate valuer certification to appraisers, under the control of 
the European Group of Valuers’ Association.

In principle, the owner or the asset manager will order an evalua-
tion once a year. Nevertheless, most agreements also foresee that the 
lender is entitled to instruct an appraiser at the cost of the owner if and 
when there are reasons to believe that a major change in the value of 
the real estate asset has occurred. 

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

Under French law, only credit institutions are entitled to grant loans 
to finance French real estate assets (banking monopoly). Hence, a 
(European) lender should hold a European banking passport when act-
ing in the French territory. The credit agreement can be submitted to 
the law of a foreign jurisdiction, while the security package must always 
be submitted to French law (lex rei sitae). The interpretation of the bank-
ing monopoly is strict: undertaking two lending transactions without a 
licence will be understood as a violation of the French bank monopoly.

A foreign lender is not liable to French corporate income tax when 
granting a cross-border loan to French borrowers; the lender must have 
a permanent French establishment to trigger the corporate income tax 
(nevertheless, it is recommended to consult the respective double taxa-
tion convention between France and the country of origin of the lender 
with regards to the definition of permanent establishment, withholding 
tax on interest, etc).

The taking of a mortgage or lender’s lien requires a notarial 
deed (see question 35) and triggers the payment of notaries’ fees 
(0.45 per cent on the principal secured). Security registration entails 
the payment of the registrar’s fee and a Land Registry tax (0.05 per cent 
and 0.715 per cent respectively on about 110 per cent of the principal 
secured, save that the Land Registry tax does not apply to a lender’s 
lien). These costs are borne by the borrower, further noting that the 
payment of the Land Registry tax is not required on the transfer of a 
mortgage or a lender’s lien.

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Interest is usually charged at a spread over Euribor (plus mandatory 
costs, if any, imposed by the banking authorities). Euribor is an inter-
bank market rate quoted each day on the Trans-European Automated 
Real-Time Gross Settlement Express Transfer system (Target) for 
deposit durations of one, two and three weeks, and one to 12 months.

Where a fixed interest rate is used, it is determined by refer-
ence to the swap rate for three-month Euribor applicable to the same 
period of the loan.

In certain cases (such as short broken interest periods or loan 
tranches financing value-added tax), the Euro Overnight Index Average 
rate may be used instead of Euribor.

Interest periods are typically three months to match quar-
terly rent periods, so the most common rate used as reference is the 
three-month Euribor.

In the case of a floating-rate loan, an interest-hedging arrangement 
covering 100 per cent of the loan until maturity is generally required.

Usury limitations no longer apply to commercial transactions, but 
any loan agreement must specify the global interest rate (TEG). The 
TEG is calculated to reflect all fees and other costs charged to the bor-
rower on top of interest. If the TEG has not been calculated or not 
disclosed in the loan agreement, the contractual interest rate will be 
replaced by the statutory (lower) interest rate.

Thin capitalisation rules and, in certain circumstances, inter-
est rate limits apply to loans from affiliated companies, thus reducing 
the tax deductibility of interest. Subject to limited exceptions, a bank 
loan, to the extent that it is secured by security provided by a borrower 
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affiliate, is treated as an intra-group loan for calculating interest 
deductibility limitations.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

In order to be brought against a defaulting obligor, a judicial action is 
in most cases conditional on the expiry of a formal notice period during 
which the borrower shall remedy ongoing defaults and shall perform 
in accordance with the terms of the finance documents. In the case 
of a payment default, the acceleration of a loan and the subsequent 
enforcement of a security are possible, but the non-performance of a 
contractual obligation (except with some limited exceptions, such as 
non-compliance with a covenant to sell) will only give rise to a claim for 
damages and not to specific performance.

A creditor may foreclose on its collateral if the secured debt is due 
and payable (unless enforcement is stayed as a result of insolvency 
proceedings). However, courts have a certain degree of discretion to 
disallow the acceleration of a debt, for example if it is not reasonably 
justified or its amount is excessive compared to the assets of the debtor. 
Even in the case of a payment default, the court can give more time 
(up to two years) to the debtor to avoid its insolvency (article 1,244–1 of 
the Civil Code).

In the case of enforcement of a security, the lender can retain the 
underlying assets, or require the court to sell it in an auction or require 
the court to allocate the ownership of the asset to a creditor (subject 
to the reimbursement to the debtor of any sums in excess of the value 
of the secured debt). Most collateral types (including mortgages) also 
allow appropriation by the creditor without court proceedings (except 
on the debtor’s residence), if so agreed in the finance documents (see 
question 35) and subject to an independent valuation of the asset. It 
must be noted that all appropriation and enforcement measures imme-
diately become ineffective upon the opening of safeguard or insol-
vency proceedings over the debtor’s assets (stand-still). If the lender 
forecloses concurrently against several real estate assets, the relevant 
court may block the corresponding actions on the debtor’s request 
(pursuant to article 2,196 of the Civil Code).

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

In principle, lenders are entitled to a money judgment for recovery 
against the borrower or guarantor for any deficiency. As of the date on 
which the lender knew or should have known the facts enabling it to 
exercise its right, it will have five years to sue the borrower.

It must, however, be taken into consideration that the borrower 
generally is a legal entity that borrowed the money on a non-recourse 
basis with the effect that if the borrower is insolvent, its shareholders 
will not be liable for the company’s debt. Assuming that there is per-
sonal collateral or a standby letter of credit, the lender could execute its 
money judgment. It must be noted that the borrower quite frequently 
files for safeguard or insolvency proceedings and thereby obtains a stay 
so that the execution of the security will be postponed to the detriment 
of the asset’s value.

In the latter case, the lender must actively participate in the (pre-)
insolvency proceedings in order to safeguard its position as a creditor 
and apply an escalation strategy with regard to the execution of the dif-
ferent security interests and the importance of default of the borrower.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

There is no concept similar to receivership in France, nor is there a con-
cept of mortgagee in possession. Prior to the enforcement of a secu-
rity interest or the opening of bankruptcy proceedings, the borrower 
is committed to apply its best endeavours to protect and to preserve its 
assets, which serve as collateral, in the interests of the lender. The loan 
and security documentation generally contains covenants, informa-
tion and reporting obligations of the borrower as well as an inspection 
right of the lender.

Once the enforcement actions have started or insolvency proceed-
ings are opened, the creditor or the court will assume responsibility 
for the protection of the collateral until its subsequent sale, disposal or 
allocation to the creditor.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

In most cases, since a single-purpose entity (SPE) is to be found acting 
as borrower, the lender has full recourse to all of its assets. This is usu-
ally true where the borrower is not an SPE, but a commercial company 
with operating assets, a brand name, employees, etc (eg, a REIT). If the 
collateral given by the borrower does not suffice to cover the amount 
of the unpaid debt and related amounts, the lender will have an unse-
cured claim against all of its other assets, if any, ranking pari passu with 
all other creditors and thus possibly having little (if any) value. In gen-
eral, the lender obtains a comprehensive security package with regard 
to all assets of the SPE, as well as a pledge of shares held by its share-
holder. (See questions 33, 35 and 40.)

The legislature has introduced a provision to invalidate ‘excessive 
security packages’. Case law indicates that a precondition of the appli-
cation of the provisions is that the lender knew as of the inception of 
the loan that the borrower was financially unable to honour the loan 
agreement, while the meaning of ‘excessive security package’ needs 
some further clarification.

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

A commercial real estate loan agreement typically provides for a cash-
management system ensuring that all revenues are first allocated to 
a controlled account serving the purposes of a priority of payments 
waterfall. In multi-borrower transactions there is often a cash-pooling 
mechanism established in addition. The degree of sophistication of 
these systems varies considerably depending on a number of factors 
(eg, the value of the transaction, type of financing, subsequent securiti-
sation of the loan, etc).

Where a loan finances a portfolio of properties held by a number 
of SPEs, cash-pooling mechanisms should be prudently established to 
avoid corporate benefit issues for the entities concerned.

In addition, reserve accounts can be set up depending on the objec-
tives of the parties, such as cash trap or cash sweep mechanisms linked 
to specific triggers or financial covenants, or both.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

A developer must usually provide a bank guarantee for the funding 
of all works required to achieve completion. The benefit of this third-
party guarantee is generally assigned to the owner’s lender. Any net 
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worth or liquidity requirements for guarantors are defined in the loan 
documentation; there are no market standards.

Other than in that context, guarantees are not a common feature 
of real estate financings, which are generally non-recourse to investors 
and in most cases without a recourse carve-back. Holdbacks and other 
enhancements can sometimes be found, depending on the characteris-
tics of the transaction and the commercial negotiation.

There is nothing comparable in France to a limited recourse guar-
antee for losses or the entire debt in the event of certain ‘bad boy’ acts 
of the borrower.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

In addition to specific financial covenants (see question 46), a commer-
cial mortgage loan agreement will typically include:
• information covenants:

• financial statements;
• corporate changes;
• know-your-client;
• periodical business plan update;
• quarterly reports, with:

• rent roll;
• vacancies;
• works and insurance events;
• new leases and surrenders;
• disposals;
• material adverse changes;
• defaults; and
• periodical financial covenants compliance certificates;

• general covenants:
• access to records and properties;
• sound management;
• compliance with authorisations and taxation;
• zoning;
• environmental and other laws;
• compliance with and enforcement of acquisition;
• property management and other agreements related 

to financing;
• maintaining accounts and hedging with designated banks; and
• cash management;

• negative covenants:
• restricted activity;
• no participation in other entities;

• no investment;
• works;
• indebtedness;
• bank accounts;
• security; and
• distributions or disposals other than as permitted; and

• property covenants:
• maintenance and upkeep;
• carrying out of required works;
• maintenance of required insurance, including loss of rent 

(with insurers having the requisite rating if a securitisation 
is contemplated);

• maintenance of property management agreements in place;
• compliance with specified restrictions on new leases; and
• periodical valuations.

The level of detail and sophistication of covenants depends on the 
particulars of each transaction as well as the asset class involved (resi-
dential, office, retail, hotel, logistics or industrial). There is no major 
difference between loans depending on the type of assets. The only 
difference will relate to the particular representations and warranties 
provided by the borrower depending on the specific characteristics of 
the asset and the asset class.

46 Financial covenants

What are typical financial covenants required by lenders? 

In most cases, financial covenants clauses are twofold and comprise 
an LTV (with periodical appraisals based on the Royal Institution of 
Chartered Surveyors’ methodology; usually once a year and at any time 
if a default is continuing) and an ICR, which is usually tested quarterly 
on a 12-month forward-looking basis and may be used to trigger cash 
trap and cash sweep requirements (or acceleration).

A DSCR is provided for when the loan is amortising. In other cases, 
where the borrower’s revenue is not derived from rent, a ratio based on 
earnings before interest, tax, depreciation and amortisation is used to 
replace the ICR. It is rather rare to see a debt yield covenant in financ-
ings in France. 

Finally, in the case of a portfolio credit line destined to finance 
acquisitions over time, lenders will also require compliance with tailor-
made ratios, such as concentration ratios (by location, asset type, etc).

Update and trends

Market trends
The investment market has continued to achieve record results 
in 2018, with an increasing number of major transactions. In 
the first half of 2018, research has shown that leasing activity in 
Paris increased by 15 per cent year on year, representing the best 
first half since 2008. According to research, vacancy rates have 
decreased across all real estate sectors in the city of Paris, with an 
overall vacancy rate of 2.4 per cent, and 2.2 per cent in the Paris 
central business district. As we understand it, leasing volumes 
could reach 2.7 to 2.8 million square metres if the current trend 
continues. That would reflect a figure close to the records achieved 
in 2006 and 2007. 

Core investments have continued to dominate the market, 
with international funds becoming increasingly active. The 
Ile-de-France region remains the key gateway into France for 
international investors. 

Regulatory update
To facilitate construction in strained zones (mostly urban areas), 
the government is making it more attractive to sell greenfield 
and brownfield sites to developers. It has achieved this through 
exempting capital gains from these sales from taxation, if the sales 
are completed before 2020. For those selling to developers that will 
build social housing, no tax will need to be paid; to intermediary 
housing developers, the tax will be 15 per cent; and to market-rate 
developers, it will be 30 per cent.

In addition, at the end of October 2017, the National Assembly 
voted through the reform of the Wealth Tax (also known as ISF), 
replacing it with a real estate-only tax known as the IFI. What this 
means in practice is that all other forms of wealth are now exempt 
from the annual levy, with the intention of stimulating the wealth-
generating economy. The IFI, paid currently by approximately 350,000 
households with a net worth of more than €1.3 million, will have the 
same threshold and rates as previously (0.5 per cent on assets valued at 
between €800,000 and €1.3 million; 0.7 per cent between €1.3 million 
and €2.57 million; 1 per cent between €2.57 million and €5 million; 
1.25 per cent between €5 million and €10 million; and 1.5 per cent on 
anything over €10 million), but it will be payable only on property 
assets, not shares, bonds or life insurance. In 2016, the amount of ISF 
paid to the state was nearly €5 billion. Experts believe the change in 
taxation will see a fall in revenue of about €3.2 billion.

Finally, on 4 April 2018, a new Housing Act project named the 
ELAN Law (loi évolution du logement et aménagement numérique) was 
presented at the French Council of Ministers. The French Commission 
mixte paritaire, composed of members of Parliament and senators, 
took place on 19 September 2018 to study the bill. A common text was 
agreed, leading to a definitive adoption by the two assemblies in the 
next few weeks. The project’s ambition is to develop the construction 
of new housing, simplify standards, protect disadvantaged people and 
dedicate energy and digital enhancements to inhabitants. The law is 
guided by a wider housing strategy considering the new society, ways of 
life, needs and local inequalities.
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47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

Requirements for creating and perfecting security interests depend on 
the kind of asset secured and the type of security.

Shares
Pledge
Shares in SARLs and certain other companies are not classified as finan-
cial securities and security is taken through a pledge over the shares 
themselves. New pledges must be entered into to cover any new shares 
transferred to or subscribed by the pledgor. As regards perfection 
requirements, registration of the pledge with the competent public reg-
istry is necessary to make the pledge enforceable against third parties.

Securities account pledge
This security interest is available only with respect to securities issued 
by an SA (a public limited company under French law) or an SAS, which 
have taken the form of entries into paper or electronic accounts. A 
pledge is created by the pledgor executing and delivering a statement 
of pledge that must follow a prescribed format. The pledge is recorded 
in the register of securities transfers and in the register of individual 
accounts of the issuing company. There are no particular perfec-
tion requirements.

Receivables
Pledge
Security may be granted over any (existing or future) receivable 
through the execution of a pledge agreement in writing between the 
pledgor and the secured creditor, indicating the secured obligations 
and properly identifying the relevant receivables and corresponding 
third-party debtor. While the pledge is enforceable against third parties 
generally from the date of the pledge agreement, it is not enforceable 
against the third-party debtor unless and until it receives notice of the 
pledge. Once the notice is served, it must discharge any payment obli-
gations under the pledged receivable to the secured creditor, regardless 
of whether acceleration of the secured debt has occurred.

‘Dailly’ assignment
A company can assign outright (and thereby fully transfer full title 
to) its present and future receivables arising out of the carrying of a 
contract or a number of contracts to a credit institution. Assignment 
is made effective by delivery by the assignor of a delivery form in a 
prescribed format, which lists the relevant receivables. Notice to the 
debtor is not required to perfect the assignment, but if payments are to 
be made directly to the creditor, notice must be given.

Bank accounts pledge
This security interest is a variant of a pledge over receivables. The 
debtor notifies the pledge to the credit institution with which the 
pledged account is open. The beneficiary generally informs the credit 
institution that the debtor may operate the pledged account until or 
unless it receives a blocking notice. However, the pledge will only cover 
monies standing on the credit of the pledged account as at the date of 
enforcement of the pledge, and subject to completion of the current 
transactions affecting the pledged account.

Plant and machinery pledge
A number of strict and rather onerous requirements apply in order 
to create this type of security. In particular, it may be granted by the 
borrower – but only in favour of a licensed credit institution – and as 
security for its payment obligations under loans made available to it 
for the purpose of acquiring (and not refinancing) identified plant or 
equipment, and must be granted directly in the relevant loan facility 
agreement. The pledge must be registered with the Commercial Court 
having jurisdiction over the place where the inventory is located within 
15 days of execution of the loan agreement.

Intellectual property pledge
Intellectual property rights can be pledged independently from a 
pledge over ongoing business (see below). Specific registration require-
ments with the French trademark and patent office (National Institute 
of Industrial Property) apply.

Business activity/goodwill pledge over ongoing business
This security interest covers:
• leasehold rights with respect to the premises at which the business 

is being operated;
• some fixed assets (such as machinery, equipment and tools, subject 

to their not being pledged under a pledge over plant and equipment);
• trade name and goodwill; and
• future assets of the nature of those mentioned above, either not yet 

in existence or not yet the property of the pledgor at the time the 
pledge is granted.

Its scope may be extended to include intellectual property rights, 
which can alternatively be pledged per se (see above). Such a pledge 
must be registered with the tax authorities within 10 days and with 
the competent Commercial Court within 15 days of execution of the 
pledge agreement.

The beneficiary of any collateral is not required to control or sur-
vey it in order to keep the security in full force and effect. The financ-
ing and security documentation will transfer such responsibility to the 
borrower and any violation not remedied during the cure period will 
trigger a default of the borrower. When the security chosen involves dis-
possession, the creditor will have to preserve the asset. It can, however, 
instruct a third party (such as a custodian or a professional depositary) 
or even the debtor itself.
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48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

While not entirely removing the risk of bankruptcy arising from 
obligations to third parties, SPE status is typically required from an 
investor seeking a bank financing (with exceptions, such as transac-
tions with REITs).

SPE status is achieved through the incorporation of a dedicated 
commercial company and the drafting of detailed corporate object lim-
itations, negative covenants (including no employees and tight restric-
tions as to activity and indebtedness) and the subordination of equity 
and intra-group funding to the bank’s lending seniority.

The concept of an independent director is not used. If it were, it 
would not prevent an insolvency filing, because the management of a 
company has a legal obligation to proceed with such a filing within 45 
days from the occurrence of insolvency.

Concerning a filing for an out-of-court reorganisation, the validity 
of a restrictive covenant in this respect is doubtful.
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General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

The Indian legal system bears the influence of the English common law 
system, which is reliant on the value of binding case law precedents, 
rulings on equity and the principles of natural justice. Despite the influ-
ence of the English common law system, the Indian legal system has 
also incorporated elements of civil law, such as certain investigative 
powers of the judiciary relating to the institution of commissions of 
enquiry or questioning of witnesses.

The judicial hierarchy flows upwards from the district or lower 
courts in every district or city to the High Courts in the states, all sub-
ject to the supervision and judgment of the apex court of India, the 
Supreme Court. With respect to disputes pertaining to transfer of 
immovable property, the courts’ powers extend to granting injunctions 
in accordance with the Civil Procedure Code 1908 (CPC) and ordering 
performance of contracts under the Specific Relief Act 1963 (SRA).

Broadly, the key legislation governing real estate in India includes 
the following: 
• Transfer of Property Act 1882 (TPA);
• Indian Contract Act 1872 (Contract Act);
• Real Estate (Regulation and Development) Act 2016 (RERA);
• Registration Act 1908 (Registration Act);
• Indian Stamp Act 1899 (Stamp Act); and
• Indian Easements Act 1882 (Easements Act).

In addition, various other pieces of legislation, including the CPC, SRA 
and a gamut of state-specific laws and municipal laws, deal with devel-
opment and zoning norms, prescription of the conditions for obtaining 
development licences, completion certificates, and occupation certifi-
cates in relation to such real estate projects. 

Foreign investment in the construction and development sector is 
additionally regulated by the Foreign Exchange Management Act 1999 
(FEMA) and the rules, notifications and circulars issued thereunder and 
those issued by India’s central bank, the Reserve Bank of India (RBI).

The Contract Act and the TPA permit oral agreements for transfer 
of property. However, the TPA also provides that any sale of immovable 
property above 100 Indian rupees requires a written agreement to be 
executed and registered (under the Registration Act).

Apart from the above-mentioned state-specific laws, a central law – 
RERA – has been enacted for the purpose of protecting consumer inter-
ests in the real estate sector; regulating the construction, development, 
sale, advertising and marketing of real estate projects in a time-bound, 
transparent and efficient manner; and creating a separate real estate 
regulatory authority, with state-specific and union territory-specific 
jurisdiction, for adjudication of disputes between consumers and pro-
moters of real estate projects.

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

In India, all real estate transactions involving the sale, conveyance or 
lease of immovable property and land require registration of the defini-
tive agreements or deeds (such as the sale deed or conveyance deed 
and the lease deed), as the case may be. In a real estate transaction, 
an agreement to sell, a memorandum of understanding, or a letter of 
intent (which provides for execution of a definitive agreement or deed 
at a later date) does not ordinarily require registration.

The law on registration of documents in India is contained in the 
Registration Act, which provides for compulsory registration of certain 
documents, while there are other situations where registration of docu-
ments is optional. Registration of the following is mandatory:
• instruments of gifts of property;
• leases of immovable property from year to year;
• non-testamentary instruments, such as deeds of exchange;
• documents assigning rents;
• sales of immovable property; and
• trust deeds evidencing interest in immovable property with a value 

of 100 rupees or more.

Registration of the following is optional:
• wills;
• leases of immovable property not exceeding one year; and
• instruments evidencing interest in immovable property with a 

value of less than 100 rupees.

If a document that is required to be registered is not registered, it can-
not affect any immovable property, confer any power to adopt or be 
received as evidence of any transaction affecting such property. A reg-
istered instrument over the same property will rank above an unregis-
tered instrument covering the same property.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

A document (such as an agreement to sell, conveyance or lease) 
required to be registered under Indian law needs to be executed 
before a registrar (a government official, who is appointed under the 
Registration Act) at district level or sub-registrar at sub-district level, 
and the parties have to appear before such registrar or sub-registrar for 
authentication and registration of the document.

Apart from the payment of stamp duty as per the stamp duty leg-
islation, the registration of a document also involves payment of reg-
istration charges on the instrument recording the transfer of interest, 
the rates of which may vary from state to state. In some states, there 
are additional state-specific charges imposed (eg, municipal charges 
or taxes, transfer charges, etc), payable to the concerned municipal 
authorities, development authorities, corporations, etc. Payment of 
stamp duty, if payable on any instrument or document, is mandatory, 
notwithstanding registration of such instrument.
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As per the Stamp Act, in the absence of any agreement to the con-
trary, with a sale or conveyance deed the purchaser is required to pay 
stamp duty, and with a lease deed the lessee is liable to pay stamp duty.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

As a rule of thumb, foreign companies or foreign citizens are not 
allowed to directly buy or own real estate in India. A foreign company 
or foreign citizen may own shares in Indian companies, which may buy 
or own real estate or carry out construction development of real estate 
projects in India. The ability of such Indian companies to buy or own 
will be subject to the business operations of such an Indian company 
and the proposed usage of the real estate by such an Indian company. 
An Indian company with a foreign shareholding can own or take on 
lease any real estate for its business and operations. 

The exceptions to the rule of direct ownership or purchase of 
real estate by a foreign company or a foreign citizen are very limited. 
In accordance with the Foreign Exchange Management (Acquisition 
and Transfer of Immovable Property in India) Regulations, 2000, a 
foreign company having its branch office or other place of business in 
India (and which has been set up in accordance with the regulations 
framed under FEMA) may acquire immovable property for carrying on 
its business operations in India. For this purpose the foreign company 
is required to file certain declarations with the RBI as prescribed.

Further, non-resident Indians and persons of Indian origin are 
entitled to purchase and transfer immovable property (excluding agri-
cultural land) and make payment for this with funds received in India 
through normal banking channels by way of inward remittance from 
any place outside India or by debit to an NRE/FCNR (B)/NRO account.

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

A foreign company or individual can invest in the capital of an Indian 
company engaged in construction, development of townships, housing 
and built-up infrastructure. There used to be certain ‘project area’ and 
‘minimum capitalisation’ requirements for foreign direct investment 
(FDI) in the construction and development sector, but these require-
ments have been done away with. Today, 100 per cent FDI under the 
automatic route is also permitted in completed projects for the opera-
tion and management of townships, malls or shopping complexes and 
business centres. Consequent to foreign investment, transfer of owner-
ship and control of the investee company from residents to non-resi-
dents is also permitted.

However, as per the FDI policy, no FDI can be undertaken in an 
Indian company engaged in the construction of farmhouses, trading in 
transferable development rights, or ‘real estate business’ (ie, the busi-
ness of dealing in land and immovable property with a view to earn-
ing profit therefrom). The term ‘real estate business’ does not include 
development of the following:
• townships;
• construction of residential or commercial premises;
• roads or bridges;
• educational institutions;
• recreational facilities;
• city and regional level infrastructure; and
• townships or earning of rent or income on the lease of a property, 

not amounting to transfer.

With respect to repatriation, the FDI policy in relation to the construc-
tion and development sector states that the investor will be permitted 
to exit on completion of the project or after development of trunk infra-
structure ie, roads, water supply, street lighting, drainage and sewer-
age). Further, as per the FDI policy, the investor is permitted to exit and 
repatriate the foreign investment before completion of the project, pro-
vided that a lock-in period of three years, calculated with reference to 
each tranche of foreign investment, has been completed. Further, the 
transfer of a stake by one non-resident to another non-resident without 

repatriation of the investment is allowed and is subject neither to any 
lock- in period nor to any government approval.

It is pertinent to note that the exit restriction based on the progress 
of the project and the three-year lock-in period are not applicable for 
investments in:
• hotels and tourist resorts;
• hospitals;
• special economic zones;
• educational institutions;
• old age homes; and
• investments by non-resident Indians.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

The owner of immovable property typically bears the burden of pay-
ment of statutory taxes and levies under local state laws (eg, property 
tax and other municipal taxes or charges). However, with respect to 
commercial properties granted on lease or licence, the taxes may be 
contractually passed on to the lessee or licensee.

The rights and liabilities of buyers and sellers of immovable prop-
erty are prescribed under the TPA. Customarily, while the seller is 
responsible for payment of statutory dues until the date of transfer of 
immovable property, there are provisions in law that make the buyer or 
its lessee liable for non-payment of statutory dues by the seller prior to 
the effective date of transfer. Therefore, the need to conduct due dili-
gence prior to acquisition of immovable property arises.

In addition, the TPA also prescribes the rights and liabilities of 
mortgagors and mortgagees in relation to immovable property: mort-
gagors who are in possession of the mortgaged property are required to 
pay public charges during the subsistence of the mortgage; and mort-
gagees who are in possession of the mortgaged property are required 
to manage the mortgaged property, collect rents and profits accruing 
thereto, and pay all public charges in relation to the same.

Under RERA, certain liabilities have been imposed on promoters 
of real estate projects and consumers. Promoters are required to dis-
close pertinent information – such as sanctioned plans and schedule for 
completion of the real estate project – to the consumer at the time of 
issuance of allotment letters. Promoters are also liable, among other 
things, in relation to:
• obligations, functions and responsibilities under RERA and rules 

made thereunder, as per the sale agreement executed with con-
sumers, until the conveyance of the apartment, plot or building, as 
the case may be;

• structural defects in the apartment, building or plot for a period of 
five years from the date of handover of possession;

• regulatory compliances such as procurement of occupancy certifi-
cate or completion certificate, and lease certificate; and

• maintenance of essential services and payment of all outgoings in 
relation to a real estate project until the time of handover of the real 
estate project to the association of allottees.

Consumers are primarily liable for making payments, including their 
share of statutory dues and charges, in accordance with the sale agree-
ment executed with the promoter of a real estate project, and paying 
interest in case of a default in relation to such payments.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

At the outset, adequate due diligence, conducted prior to acquisition of 
the property, prevents the passage of undisclosed risks and liabilities 
to the buyer. Adequate indemnity obligations should be obtained from 
the transferor of the property in this regard.

In India, insurance policies can be obtained for general as well 
as specific perils (eg, fire, flood, earthquake, lightning, etc). Coverage 
may vary from policy to policy and from insurance provider to 
insurance provider.
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Public liability insurance may also be obtained by owners for oth-
ers who may be affected by any accident at the property, or in con-
nection thereof.

However, there can still be third-party claims for environmental 
hazards resulting from the property or the usage thereof, which may 
not be covered under insurance, providing sufficient scope for tortious 
claims and claims for damages by third parties and public interest liti-
gation by public or environment-spirited citizens.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws 
rules in your jurisdiction? Are contractual choice of law 
provisions enforceable?

Agreements and contracts pertaining to immovable property are prin-
cipally subject to the local courts within whose jurisdiction the prop-
erty is situated.

However, the choice of law and dispute resolution fora for invest-
ment agreements under which foreign investment or FDI is made 
into construction development companies are usually international 
fora such as the International Chamber of Commerce, the Singapore 
International Arbitration Centre, the London Court of International 
Arbitration etc, in addition to arbitrations in India, whether ad hoc 
or institutional.

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

The CPC distinguishes between subject matter, territorial and pecuni-
ary jurisdiction of civil courts. Accordingly, a court within whose limits 
the subject matter of a dispute is situated will have jurisdiction. In a 
situation where the immovable property is situated within the jurisdic-
tion of different courts, a suit can be instituted in any such civil court. 
However, the CPC also acknowledges that the jurisdiction of civil 
courts can be expressly, by way of statute, or impliedly barred. Thus 
other fora, such as revenue courts, which have jurisdiction to entertain 
suits relating to rent, revenue or profits of land used for agricultural 
purposes under local land laws, can also adjudicate upon certain real 
estate-related disputes.

With regard to immovable property, the CPC provides that suits 
can be instituted for the purpose of:
• recovery;
• partition;
• foreclosure;
• redemption;
• sale;
• compensation for wrongs; and
• the determination of any other right or interest in immova-

ble property.

Persons who are adjudged to be necessary parties can institute a suit 
with respect to immovable property. Furthermore, a court can join any 
other person as a party to such suit for immovable property if the court 
is of the opinion that said person’s presence is necessary for the com-
plete adjudication of the dispute.

Additionally, RERA provides that no civil court shall have jurisdic-
tion to entertain any suit or proceeding in respect of any matter which 
the authority or the adjudicating officer or the appellate tribunal is 
empowered by or under RERA to determine. It also provides that no 
injunctions shall be granted by any court or other authority in respect 
of any action taken or to be taken in pursuance of any power conferred 
by or under RERA. 

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

The distinction between commercial and residential property does 
show in the master plan issued by the municipal authority of a city, in 
which separate zones are earmarked for residential and commercial 
use. Alternatively, these distinctions are made in development approv-
als or licences obtained by a developer from the relevant authorities.

Similarly, the building regulations and by-laws of various cities and 
states distinguish between residential, industrial, commercial, institu-
tional properties, etc, and provide for different procedures with respect 
to each type of property. Further, varying rates of taxes and circle rates 
(the government-notified value of a property) are provided for residen-
tial and commercial property.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

The development and construction of real estate are governed by the 
development regulations, building regulations and by-laws, and the 
respective master plan of a city or area of a state. A state government, 
usually, from time to time enacts and enhances its development plans 
for five or 10 years or for longer periods.

Appropriate development permission or planning permission 
is provided by state-appointed authorities within the local laws and 
development regulations. Local municipal authorities in urban areas 
are empowered to enforce compliance, under applicable local laws, for 
various aspects of development and construction, including:
• permitted height of buildings;
• floor area ratio or floor space index, which provides the basis for 

determining the maximum permissible floor area construction;
• water requirements; and
• general building requirements (eg, distance from ancient monu-

ments, eco-sensitive zones, etc).

Construction cannot be undertaken until necessary approvals, such 
as building plans for the proposed construction prepared by a quali-
fied architect in compliance with applicable laws and applicable 
environmental consents and approvals, are sanctioned by the author-
ities concerned.

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

The Land Acquisition Act 1894 (Erstwhile LA Act) has been the para-
mount legislation governing acquisition of private property by the 
government. Provisions for acquisition of land are also found in other 
legislation, including:
• the Indian Forests Act 1927;
• the Metro Railway (Construction of Works) Act 1978;
• the National Highways Act 1956;
• the Petroleum and Minerals, Pipelines (Acquisition of Right of User 

in Land) Act 1962; and
• state-specific laws (eg, the Karnataka Industrial Areas Develop-

ment Act 1966).

The Erstwhile LA Act was replaced by the Right to Fair Compensation 
and Transparency in Land Acquisition, Rehabilitation and Resettlement 
Act 2013 (LA Act), which took effect on 1 January 2014. Under the LA 
Act, the compensation to be made to landowners has been increased 
to four times the market value of the land (in rural areas) and twice the 
market value of the land (in urban areas). 

The LA Act provides a detailed mechanism for the calculation of 
the amount of compensation and the factors to be considered while 
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arriving at such amount. The LA Act does not provide any scope for 
modification of such compensation by way of contractual arrange-
ments. In addition, under the LA Act, acquisition follows a far more 
detailed process that includes conducting a social impact study of the 
proposed acquisition, planning and taking steps for rehabilitation and 
resettlement of landowners, seeking the consent of landowners, etc.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

Long-term leases and conveyances of the acquired lands granted by the 
government for a specified purpose allow for revocation of the lease or 
conveyance and seizure of the property by the government in the event 
of default by the lessee or transferee on payment of rent, consideration, 
municipal charges or taxes; use of the property for any purpose other 
than for which it is leased, conveyed or acquired or for any illegal or 
immoral purpose. However, such rights are not usually exercised with-
out providing a cure period to the lessee or transferee to cure the said 
default. The length of such cure period depends on the terms of the 
lease or conveyance, and may differ on a case-by-case basis.

Other cases of forfeiture of property revolve around actions taken 
by the civil and criminal courts. The CPC empowers the courts to seize 
and attach property of a judgment debtor if he or she fails to satisfy a 
decree passed by a court. Similarly, the Code of Criminal Procedure 
1973 authorises attachment of the property of an accused that fails to 
appear before the court despite service of summons to appear.

Non-payment of statutory taxes and bankruptcy could also lead 
to attachment of property by the competent government authority 
or court of law.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in your 
jurisdiction. 

The CPC provides that in the case of immovable property, attachment 
can be made by an order prohibiting the judgment debtor from trans-
ferring or charging such immovable property, and a prohibition on any 
person from taking any benefit from such transfer or charge (Order 21, 
Rule 54). However, the CPC also provides that immovable property in 
the form of houses or buildings and land appurtenant thereto on which 
an agriculturist, labourer or domestic servant is residing cannot be 
attached (section 60).

The Insolvency and Bankruptcy Code 2016 (IBC) provides for the 
codification of the existing framework of insolvency and bankruptcy 
laws in India and among other things streamlines the processes for 
insolvency resolution and liquidation of corporate persons, and insol-
vency resolution and bankruptcy for individuals and partnership firms. 
The IBC’s enactment brings various benefits, such as enabling any 
financial creditor, operational creditor or the corporate debtor itself to 
initiate an insolvency resolution process upon the event of a default by 
the corporate debtor, to be resolved within a fixed period of 180 days 
from the submission of an application for the initiation of the insol-
vency resolution process. 

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

As mentioned in questions 4 and 5, under the FDI policy, investment 
can be made by way of subscription or purchase of capital-linked instru-
ments of Indian companies engaged in the real estate development and 
construction sector, or subscription or purchase of units issued by a real 
estate investment trust (REIT) or alternative investment fund estab-
lished and registered in accordance with the extant regulations issued 
by the Securities and Exchange Board of India (SEBI).

Investment by non-resident entities in the real estate business is 
prohibited (ie, trading in or dealing in land, property, etc). However, 

non-resident entities can be incorporated as companies, foreign port-
folio investors (to be able to invest in listed securities including listed 
debt securities such as non-convertible debentures or listed corporate 
bonds), or provide external commercial borrowing to Indian companies 
if such non-resident entities meet certain eligibility criteria.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

The most prevalent entity formation for foreign investment is the pri-
vate limited company. 

Foreign investors seeking to invest through subscription of non-
convertible debentures issued by an Indian company are required to 
obtain registration from SEBI as Category I, II or III foreign portfolio 
investors (as the case maybe) in accordance with the SEBI (Foreign 
Portfolio Investors) Regulations 2014, and have to comply with the 
restrictions and conditions prescribed therein.

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements does 
your jurisdiction impose on a foreign entity? Does failure to 
comply incur monetary or other penalties? What are the tax 
consequences for a foreign investor in the use of any particular 
type of entity, and which type is most advantageous?

As mentioned above, the most viable form of investment is FDI into 
companies incorporated in India. Where the foreign investor proposes 
to set up a 100 per cent-owned Indian company, incorporation formali-
ties under the Companies Act will need to be complied with and addi-
tional reporting requirements of the RBI will need to be made. Where a 
foreign investor is investing in an existing company or acquiring shares 
from an existing shareholder, the RBI will need to be informed by way 
of filing of the prescribed online forms.

Foreign investors registered as foreign portfolio investors under 
the SEBI (Foreign Portfolio Investor) Regulations 2014 are among other 
things required to:
• ensure that they comply with the conditions imposed by SEBI at the 

time of grant of registration;
• comply with the investment conditions specified in the SEBI 

(Foreign Portfolio Investor) Regulations 2014; and
• inform SEBI in case of any material change in information submit-

ted with SEBI at the time of registration.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

Indian law recognises multiple classes of interests in immovable prop-
erty, ranging from a mere easement right created by prescription or by 
operation of custom to freehold rights in the property conveyed through 
a registered sale or conveyance deed. Security interests in the nature of 
a mortgage or a charge may also be created to secure the payment of a 
debt or to secure the performance of certain obligations.

One of the rights that can be created is a licence right. A licence is 
a mere right to access or use immovable property for a limited purpose 
during limited hours. Under a typical leave-and-licence agreement, the 
licensor retains constructive possession of the property while actual 
possession may be transferred for a limited purpose and duration.

The next set of rights are those created under a lease registered 
with the sub-registrar having jurisdiction over the area in which the 
property is situated, through which actual physical possession of the 
property is transferred to the lessee. Registration of leases beyond a 
period of 12 months is compulsory under the Registration Act. Further, 
leases may also be executed for longer periods (eg, in perpetuity or for 
99 years) involving the grant of leasehold rights in a property, mostly 
by the government in consideration of a lump-sum premium and pay-
ment of yearly rent. The rights created under such a lease are long-term 
leasehold rights (but not freehold).

© Law Business Research 2018



AZB & Partners INDIA

www.gettingthedealthrough.com 55

While a registered lease operates as an effective transfer of lease-
hold rights in the property against the world at large, transferring 
freehold rights in a property under a conveyance or sale deed, without 
reserving any rights thereunder, may create the most marketable and 
freely transferable interest. Government conveyances usually, how-
ever, do reserve certain rights for the government – for instance, the 
rights to mines and minerals in the land underneath the property, etc, 
and usage of the property as per the development and zoning norms.

As far as attendant benefits and burdens on or attached to immov-
able property such as easements are concerned, such interests can be 
passed on to the transferee if held by the transferor at the time of such 
transfer. For example, the easements, rents and profits arising out of the 
transferred land will vest with the transferee in terms of the TPA and 
the Easements Act. Practically, this means that if an individual were 
to acquire interest in an immovable property to which a right of way is 
annexed, he or she would be entitled to enjoy the right of way along 
with the property for the duration of such transfer.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary in 
your jurisdiction to negotiate and agree on a term sheet rather 
than a letter of intent? Is it customary to take the property off 
the market while the negotiation of a contract is ongoing? 

At the option of the parties, depending on the underlying intent of the 
transaction, non-binding agreements such as a term sheet or memoran-
dum of understanding (MOU) or letter of intent (LOI) may be executed 
between the parties prior to execution of the definitive agreement, 
briefly detailing the commercial understanding of the prospective 
transaction and the rights and obligations of parties in respect thereof. 
Customarily, these documents are executed as an indication of the 
transferee’s willingness to enter into the proposed transaction, subject 
to satisfactory due diligence of the property to be acquired and com-
pletion of certain conditions precedent by the transferor. These docu-
ments may, in some instances, entail payment of a token amount as an 
advance payment towards the purchase consideration, which is adjust-
able in the final consideration payable and simultaneously operates as a 
motivation for the owner to part with the relevant documents pertain-
ing to the property for conducting due diligence.

In order to ensure that a term sheet, MOU or LOI is not binding on 
the parties, it may be clarified in such document that the parties have 
mutually agreed:
• to have no obligation under the term sheet, MOU or LOI;
• that the parties will negotiate in good faith and enter into a defini-

tive agreement for the proposed purchase of the property; and
• that such document is not intended to be a binding contract.

Other than brief highlights of the proposed transaction, the afore-
said documents may include clauses providing for the following, 
among other items:
• exclusivity in dealings;
• confidentiality of the information;
• representations and warranties;
• conditions precedent to the signing of the definitive documents;
• due diligence;
• indemnity obligations; and
• dispute resolution, etc.

Generally, certain clauses such as exclusivity and confidentiality are 
specifically stated to be binding, while the others remain non-binding.

Upon a dispute arising as to the binding nature of such term sheet, 
MOU or LOI, the court will usually seek to determine the intention 
of the parties – that is, whether they intended such documents to be 
binding or non-binding. If certain provisions of the term sheet, MOU 
or LOI are stated to be binding, the court may also specifically exam-
ine whether the provision to which the dispute relates was intended to 
be binding. If such term sheet, MOU or LOI is held to be binding and 
the parties have commenced performance thereunder, a possible con-
sequence could be that the court decides that the term of the formal 

contract or definitive agreement drawn up later will be deemed to have 
commenced from the date of the said term sheet, MOU or LOI.

Generally, a customary binding contract for the sale and purchase 
of real estate in India is an agreement to sell (ATS) under which the par-
ties agree to the basic terms for the transfer of the property and agree to 
enter into a sale deed for the proposed transfer.

20 Contract of sale

What are typical provisions in a contract of sale? 

Like most contractual agreements, a sale deed will typically include:
• details of the executants, recitals and background to the transaction;
• details of the property (usually the property is demarcated on a map 

and a layout plan is annexed);
• details and manner of payment of sale consideration, respective 

obligations and liabilities of the parties with respect to taxes and 
charges attached to the property;

• restrictive covenants imposed on the parties, representations and 
warranties, etc; and

• boilerplate clauses including indemnity for breach or representa-
tions (or otherwise), dispute resolution, notices, etc.

In large transactions that involve the fulfilment of numerous obligations 
post-execution of the definitive agreement, proceeds may be deposited 
in an escrow. In some real estate transactions, parties execute an ATS 
with payment of partial consideration and the remaining consideration 
is paid upon fulfilment of the conditions precedent simultaneously with 
the execution of the sale deed, thereby concluding the transaction.

With regard to taxes, public charges, rent and other outgoings, 
the TPA and usually the sale deeds attribute liability to the seller for 
clearing all dues and charges and assuming the risk of loss of the prop-
erty until the effective date of transfer, after which the onus is shifted 
to the purchaser.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-up? 
Are clauses regarding long-term environmental liability and 
indemnity that survive the term of a contract common? What 
are typical general covenants? What remedies do the seller 
and buyer have for breach?

The concept of environmental clean-up has not fully evolved in India. 
However, judicial determination and review of acts of pollution through 
public interest litigation have led to the formulation of the ‘polluter 
pays’ principle, which renders the polluter liable for compensating the 
victims of the pollution and, to the extent possible, restoring the envi-
ronment to its natural form and taking corrective action to remedy the 
harm caused by its acts.

Further, environmental aspects of real estate transactions fall 
within the purview of the environment laws of India, such as:
• the Environmental Protection Act 1986;
• the Air Prevention and Control of Pollution Act 1981; and
• the Water Prevention and Control of Pollution Act 1974, and rules 

enacted thereunder, such as the Hazardous Wastes (Management, 
Handling and Transboundary Movement) Rules 2008 and the noti-
fications enacted thereunder.

The provisions of the Companies Act 2013 have mandated certain 
classes of companies to discharge corporate social responsibil-
ity, which includes activities relating to environmental protection 
and conservation.

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract date 
and closing date? Do they cover brokerage agreements and 
do they survive after property sale is completed? Are estoppel 
certificates from tenants customarily required as a condition 
to the obligation of the buyer to close under a contract of sale? 

Sellers need to make disclosure of all existing encumbrances on the 
property, including existing leases. Usually with respect to existing 
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leases, the rent received, the area of the premises leased out, the dura-
tion of the lease, the background of the lessee related to payment of 
rent including defaults by the lessee and the liabilities of the seller 
towards the lessee, if any, are disclosed and warranted against.

Between the date of the contract and closing or between the execu-
tion of an ATS, LOI or MOU and the execution of a sale deed, the seller 
is restricted by covenants in the ATS, LOI or MOU not to create any 
further third-party right or encumbrance over the property without the 
consent of the buyer.

Additionally, prior to entering into such transactions, it should be 
determined whether the transaction documents for the existing lease 
arrangement require the seller to obtain the prior written consent of 
the tenant to the sale of the leased property and/or require the buyer 
to provide an undertaking to the effect that the rights and entitlements 
of the tenant in relation to the leased property will not be disturbed 
pursuant to the sale of the leased property.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a 
security instrument upon foreclosure? Do lenders typically 
require subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

If the lessee duly executes a lease prior to the creation of a secu-
rity interest over the property, the lease will prevail over the security 
instrument, the secured creditor will be bound by such a lease and will 
need to wait until the expiry of the lease to enforce its security inter-
est to sell the property. On the other hand, if the lease is created sub-
sequent to a prior security interest, without the consent or knowledge 
of the secured creditor, the lease can be struck down and the tenant 
evicted, although eviction proceedings in India are long, drawn-out 
and complicated.

While under Indian law a security interest includes a mortgage, 
charge, hypothecation or assignment upon property created in favour 
of a secured creditor, a mortgage is the most common form of security 
interest created over immovable property.

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

It is very common for leases to entail payment of security deposits as 
a security against any damage caused to the property by the lessee or 
default in payment of the periodic rent by the lessee, during the lease 
period. Such security deposits are usually equivalent to three to six 
months’ rent and may be adjustable against the rent due for the last 
months of the lease term. Rent revisions are usual, but the rates are 
dependent upon commercial negotiations between the parties. The 
usual escalation (for most residential and commercial properties) is 10 
to 15 per cent after every three years of the lease term.

Well-informed and advised buyers impress upon delivery (to 
them) of the security deposit received from the tenants or an adjust-
ment in the valuation.

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

The TPA places the onus on the buyer to verify the title of a property 
itself, for which it may conduct a title search and due diligence to 
assure itself of the validity of the transferor’s title to the property being 
transferred. The title search is usually conducted for a period of 30 
years prior to the proposed transaction for which the due diligence is 

undertaken. Detailed due diligence can cover various aspects relating 
to the property, including:
• title flow;
• encumbrance check;
• zoning and permitted usage;
• construction-related approvals; and
• conformity with laws, litigation, etc.

A title search involves a check at the office of the concerned sub-registrar 
within whose jurisdiction the immovable property is situated, to check 
the registered documents of the sale deed, lease deed, mortgage deeds, 
etc, from the register of documents executed and registered. In addi-
tion to conducting a title search, it is ensured that the definitive agree-
ments provide for all customary representations and warranties and 
sufficient indemnities for breach of the same.

As far as priority among interests is concerned, as discussed 
in question 3, the Registration Act gives precedence to registered 
documents pertaining to land or immovable property over unregis-
tered documents.

Furthermore, the principle of ‘no one can give what he doesn’t 
have’ applies, whereby no person can transfer a better title than he or 
she possesses. Consequently, since the title of the seller is subject to the 
agreements in respect of the property previously registered, the title 
obtained by the buyer will similarly be so subject thereto.

In addition, government confirmations or approvals under state-
specific laws pertaining to development and zoning regulation and 
building by-laws are required at various stages of construction and 
development of a real estate project, and the status of such govern-
ment confirmations or approvals should be reviewed at the time of due 
diligence. For example, most state-specific laws require developers to 
obtain a development licence prior to commencement of construction, 
and completion or occupation certificates upon completion of con-
struction. Similarly, Indian environmental laws require developers to 
obtain prior consents in certain situations. Furthermore, as per RERA, 
no advertisement, sale, marketing, booking or invitation for sale of an 
apartment, plot or building in a real estate project can be undertaken 
without prior registration of such real estate project.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

As discussed in questions 6 and 21, real estate projects are subject to 
structural and environmental concerns. Structural engineers and archi-
tects conduct engineering reviews to verify that the building conforms 
to structural safety norms and specifications and is constructed as per 
the approved plans and layouts. Representations and warranties with  
corresponding indemnities are usually obtained from the seller to the 
effect that the property is constructed as per the approved layout plans 
and all consents and approvals related thereto have been obtained. The 
scope of such representations and warranties may also include rep-
resentations on mandatory environmental clearances and approvals 
under applicable laws. Similarly, occupancy and completion certificates 
issued by municipal bodies and local authorities require satisfaction as 
to structural safety, fire safety, hygiene and sanitary conditions, etc.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

For short-term or low-value property leases, some clients prefer to fol-
low standard formats provided by lawyers that are updated with the 
relevant commercial details by the business side and provided for final 
review to the lawyers. However, leases involving higher or longer com-
mitments or complex transactions are generally prepared, reviewed 
and negotiated by lawyers. Usual causes of concern are related to:
• representations and warranties of the parties;
• breaches and termination-related provisions;
• lock-in periods;
• lease extensions and renewals;
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• delivery of premises;
• payment and securing of the security deposit;
• registration and stamp duty implications; and
• dispute resolution, etc.

Property management and maintenance agreements are also negoti-
ated and reviewed alongside the lease. They are coterminous agree-
ments with the lease deed, entail payment of nominal stamp duty and 
do not have to be registered. Lenders do require that any outflow of 
money with respect to any contract or understanding such as project 
management agreements, etc, be subservient to the financing secu-
rity instruments.

28 Other agreements

What other agreements does a lawyer customarily review? 

Other than title documents, lawyers review the LOI, MOU or ATS 
at the first stage, which is thereafter followed by a sale or lease deed. 
Depending on the magnitude and complexity of the transaction, an 
agreement for transfer of property may be coupled with numerous 
other agreements.

A transfer of property such as a residential house between the 
owner of the house and a prospective buyer will involve a title search 
and review of the terms of transfer (consideration, encumbrances, 
compliance with local laws pertaining to rent, etc); whereas a transfer 
of immovable property, as between two corporate entities, will involve 
more complex agreements. These may include:
• escrow arrangements, in which monetary consideration flows from 

one party to another;
• a share purchase agreement, where the purchaser buys 100 per 

cent of the share capital of the company owning the immov-
able property;

• agreements to set up a single purpose entity (SPE) that will 
acquire the immovable property, or to carry out construction and 
development; and

• powers of attorney (POA) executed to facilitate the buyer entity’s 
post-transaction title requirements.

As far as development and construction of real estate properties are 
concerned, a lawyer will be required to draft and review the following, 
among other things:
• joint development agreements;
• collaboration agreements;
• development rights agreements;
• service contracts pertaining to supply of building materials; and
• labour agreements.

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

Indian law permits executory consideration – namely, payment and 
delivery taking place after the contract has been created – so the tim-
ing of closing and funding can be determined by the parties to the 
transaction. Having said that, generally, there is no strict concept of 
closing of simple real estate transactions involving sale deeds, and the 
same is usually accomplished by the parties by executing the deed by 
which the transfer is effected and having it registered at the relevant 
sub-registrar’s office simultaneously with payment of the consideration 
by the buyer and delivery of original documents pertaining to the prop-
erty by the seller.

The list of deliverables may vary depending on the nature of the 
entities involved in the transaction and the nature of the transaction. 
For instance, in cases of acquisition of shares of a company owning 
immovable property, the following documents will need to be handed 
over to the purchaser:
• share certificates;
• corporate filings;
• statutory registers;
• share transfer forms; and
• other corporate and secretarial documents.

Further, all transactions where the title is being transferred will involve 
the seller delivering original documents, including:
• the deed by which transfer of property is effected;
• title documents of the seller and the past owners;
• clearances and approvals obtained from appropriate authorities;
• mutation certificate;
• documents evidencing existence of encumbrances; and
• authorisation by the board of directors, if the seller is a company 

or a POA.   

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

With respect to the transfer of immovable property, the process of exe-
cution and registration of the deed of transfer in the presence of two 
witnesses at the concerned sub-registrar’s office simultaneous with 
payment of the consideration constitutes closing in India.

The parties may either be personally present or may authorise their 
lawful attorneys (via registered POAs) or, in the case of a company, an 
individual (duly authorised by a board resolution) to execute the trans-
fer deed on their behalf.

As noted above, transfer deeds are required to be executed along 
with stamp papers, e-stamp papers or franking (depending on the rules 
of the concerned state) of the requisite value (based on the stamp duty 
rates prevalent in the concerned state). Except in prescribed special 
circumstances, under the Registration Act registration of documents is 
required within four months of the execution of such document.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

An ATS immovable property usually contains provisions to the effect 
that a breach by the buyer to pay the balance consideration renders the 
seller liable to forfeit the advance consideration paid under the ATS.

Further, an ATS also customarily records provisions stipulating 
that a breach by the seller to deliver possession of the property when 
the purchaser is willing to perform its part of the obligations will make 
the seller liable for refund of the advance consideration with substantial 
interest or penalty (at times twice the amount advanced) or will entitle 
the buyer to compel specific performance under the ATS.

However, enforcing specific performance under the SRA has its 
own limitations, but pursuant to the recent amendments to the SRA, 
the plaintiff can seek specific performance of a contract as a matter of 
right, and does not need to prove damages owing to non-performance 
in a court of law. 

Damages are usually granted under the Contract Act if the damage 
caused by the breach of contract is direct. Indirect, special and remote 
damages are not granted under Indian law. If the contract stipulates a 
penalty amount, then the plaintiff will be entitled to compensation up 
to the penalty amount depending, among other things, on the quantum 
or excessiveness of the penalty amount.

Under the TPA, in the case of a mortgage deed, at any time after 
the mortgage money has become due to the mortgagee, and before a 
decree has been made for the redemption of the mortgaged property, 
if the mortgagor has failed to pay the mortgage money, the mortga-
gee can obtain a decree from the court debarring the mortgagor from 
redeeming the mortgaged property, or for the sale of such property.

Under special enactments such as the Securitisation and 
Reconstruction of Financial Assets and Enforcement of Security 
Interest Act 2002 (SARFAESI Act), on the failure of the borrower to 
repay the secured debt and the consequent classification of his or her 
account as a non-performing asset by the secured creditor, the secured 
creditor can initiate proceedings to enforce its security interest and take 
possession of the secured assets, provided that notice has been sent 
to the borrower to discharge the liability in full within the stipulated 
period and the borrower has failed to do so.
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32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

For a breach of the lease terms by the tenant, the landlord retains the 
right to terminate the lease deed in accordance with the terms con-
tained therein and upon failure to vacate the premises, the lessor can 
seek eviction of the tenant. However, eviction is a cumbersome and 
tedious process in India and it may take many years to evict a ten-
ant, depending upon the location of the property and the courts hav-
ing jurisdiction.

On the other side, upon a breach of the covenants by the lessor and 
failure to rectify them, the lessee may, if the lease permits, serve notice 
of termination on the lessor. In such cases the lessee also has a right to 
have the same rectified at the lessee’s cost and deduct such cost from 
the rents payable by the lessee or recover the same from the lessor.

The TPA expressly provides that a lease can be determined by 
forfeiture upon the breach of an express condition. If such forfeiture 
relates to non-payment of rent, the lessee retains the right to seek relief 
against forfeiture at the time of hearing of a suit, by paying a sum equiv-
alent to the rent and interest due along with the full cost of the suit, 
or by providing such security that the court deems fit. If the forfeiture 
results from the breach of an express condition, the lessor can enforce 
his or her rights against the lessee only after serving notice and giving 
the lessee a chance to rectify the breach, if possible.

As far as special rules are concerned, different states have their own 
specific rent control legislation that takes precedence over the general 
law of the land in the case of a clash of provisions. For instance, under 
the Delhi Rent Control Act 1958, a tenant to whom the act applies can-
not be evicted by a landlord unless the conditions specified in this leg-
islation are satisfied, in addition to those specified in the TPA. In the 
case of a conflict of laws, however, the specific state law prevails over 
the general laws.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

Customarily, a mortgage is the most common form of security interest 
created over immovable property. The TPA provides for different types 
of mortgage, such as the following:
• Simple mortgage: where the property is mortgaged without any 

delivery of possession, and upon failure to repay the loan the 
sale proceeds of the property may be appropriated towards the 
mortgage sum.

• Mortgage by conditional sale: where the mortgagor ostensibly 
sells the mortgaged property to the mortgagee with a covenant 
that the mortgage will become void pursuant to payment of the 
mortgage sum.

• Usufructuary mortgage: where possession of the mortgaged prop-
erty is delivered to the mortgagee, who is authorised to retain 
the mortgaged property and receive rents and profits accru-
ing therefrom.

• English mortgage: where the property is transferred absolutely 
to the mortgagee who will re-transfer the same to the mortgagor 
upon payment of the mortgage sum.

• Mortgage by deposit of title deeds: where the mortgagor delivers 
the documents of title to immovable property to the creditor with 
the intent to create a security thereon (this is only prevalent in cer-
tain states).

• Anomalous mortgage: mortgages that do not fall into one of the 
above categories.

Other security instruments are pledges or hypothecation of movables, 
which may form part of a real estate project, or escrow of project receiv-
ables, which is primarily wanted to ensure control over the cash flows of 
a project. In a self-liquidating project, cash flows are considered the best 

security, since the mortgage over the immovable property keeps dimin-
ishing as the allotment or sale of units to third-party customers occurs.

In the recent past, real estate developers managed to make suc-
cessful issuance of mortgaged-back securities to public and finan-
cial institutions.

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

State government instrumentalities and municipal authorities usually 
grant ground leases in India. These leases usually allow the lessees to 
obtain financing through pre-identified banks and lenders subject to 
receipt of prior approval from the lessor. The lessee’s lender in such 
a case acquires no better rights than the lessee itself. In case the bor-
rower defaults in repayment of the secured debt, the lender bank only 
has the right to appropriate leasehold rights in the property to itself or 
its nominee if the borrower obtains the land under a ground lease. This 
is because the rights of the lender will not ordinarily override the les-
sor’s rights under the contractual documents executed. If, however, the 
borrower defaults in repayment in respect of funds secured against a 
charge over land owned by the borrower, the lender may appropriate 
the charged land and may sell or encumber it to recover the amount 
due from the borrower.

In addition, lease rental discounting can be obtained by the 
owners of leased properties. These financing arrangements are on 
the basis of the lease rentals, lease tenures and other covenants of 
leases on a property.

Under applicable laws, there is no minimum lease term for a lease 
being financed or a shorter maximum term for the financing depending 
on the business decision of the lenders.

The terms of a lease deed pursuant to which a ground lease has 
been granted should ordinarily permit the lessee to obtain financing, 
subject to the lessor’s consent, and enable the creation of security over 
the leased premises or receivables accruing therefrom, to the lender.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

See question 33.

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

Valuation for the transfer of real estate usually revolves around the 
benchmark of circle rates of the properties notified by the government 
(though the market rates could be significantly higher in certain juris-
dictions). Real estate appraisers and valuation firms are used for valua-
tion of properties in larger transactions where the value of the property 
is significantly higher than the circle rate therefor. These valuations 
can be on the basis of the net operating income from the property (if 
leased), the net present value of discounted free cash flow of a potential 
development on a property, the replacement cost of the property or the 
locational advantage of a property and the like.

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

Lenders from foreign jurisdictions are subject to the RBI’s Master 
Direction on External Commercial Borrowings, Trade Credit, 
Borrowing and Lending in Foreign Currency by Authorised Dealers 
and Persons other than Authorised Dealers, dated 1 January 2016, 
bearing FED Master Direction No. 5/2015–16 (ECB Framework), as 
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updated from time to time. This master direction provides for certain 
conditions that must be satisfied by borrowers and lenders in case of 
the loan falling under the automatic route or the approval route. In the 
case of the automatic route, foreign lenders must supply a certificate of 
due diligence to the bank of the borrower in compliance with regula-
tory requirements to which the foreign lender is subject.

Another route that foreign lenders and investors use is through 
subscription to secured non-convertible debentures of Indian compa-
nies, in accordance with the SEBI (Issue and Listing of Debt Securities) 
Regulations, 2008, which may or may not be listed on a stock exchange 
in India. The security interest is created in favour of a debenture trus-
tee, who is responsible for holding the security on behalf of the non-
resident and overseeing compliance by the borrower. The non-resident 
subscriber must be registered with SEBI as a foreign portfolio investor.

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Interest rates are set on the basis of the interest rates set by the RBI. 
Interest rates are higher in India, since it is still a developing country 
and there is a high level of inflation. Consequently the interest rates for 
any loans or financing are high. While Indian banks usually do not lend 
money for the acquisition of land, they do lend for construction of real 
estate projects. Loans are easily available for homebuyers as well. The 
fees and lender costs are generally excluded from the interest and are 
charged separately.

Additionally, the interest chargeable in relation to loans that qual-
ify as external commercial borrowing will be subject to the conditions 
prescribed under the ECB Framework and may vary accordingly. For 
example, developers of special economic zones and REITs can avail 
of external commercial borrowing from eligible lenders at interest 
rates not exceeding 450 basis points (4.5 per cent) above the appli-
cable benchmark.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

As mentioned in question 31, after a mortgage payment has become 
overdue, a mortgagee can institute proceedings to obtain a decree 
debarring the mortgagor from redeeming the mortgage property or 
for sale of the property. Similarly, in the case of a mortgage by way of 
conditional sale, default in payment of a loan will make a conditional 
sale absolute. If a loan is secured by a security interest as defined in 
the SARFAESI Act, a secured creditor will have the option to enforce its 
security interest according to the procedure laid down in the SARFAESI 
Act, which is more expeditious than the usual civil court process. Upon 
receipt of notice from the secured creditor, the borrower is required to 
discharge its liability within the stipulated time frame, failing which the 
secured creditor will have the right to take possession of the secured 
assets of the borrower.

Additionally, in accordance with the IBC, a financial or operational 
creditor can initiate an insolvency resolution process upon the occur-
rence of a default on a debt owed by a corporate debtor to such financial 
or operational creditor. This remedy is becoming increasingly popular 
among creditors since the insolvency resolution process is profes-
sionally managed and must be completed within 180 days from com-
mencement of the insolvency resolution process.

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

There are no limitations. Indian law does not allow remote or indirect 
damages awards.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

Lenders usually seek interim orders to protect the status quo of the prop-
erty. Lenders also seek rent deposits or other income or revenue from 
the property to be deposited with a court-appointed receiver or escrow 
agent or in a separate bank account. Further, the TPA prescribes certain 
liabilities which the mortgagee in possession has to bear, such as:
• to manage the property as a person of ordinary prudence 

would manage it;
• to make best endeavours to collect rent and profits;
• to make repairs; and
• not to undertake any destructive activity, etc.

In the event of failure of a mortgagee in possession to comply with its 
responsibilities, when account is made pursuant to a decree of a court, 
such mortgagee must be debited with the loss, if any, occasioned 
by such failure.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

Recourse is first available to the collateral. However, in winding up, 
insolvency or other recovery proceedings initiated by a lender, the court 
can award recourse to all other assets of the borrower.

Update and trends

Homebuyers upgraded as ‘financial creditors’
The Insolvency and Bankruptcy Code 2016 has been amended 
to include any amount raised from an allottee under a real estate 
project as a financial debt. Further, as the number of such allottees 
could be numerous and their participation in a committee of 
creditors (CoC) could be unwieldy, the amendment provides that 
allottees may appoint authorised representatives to attend CoC 
meetings on their behalf, with prior instructions on voting matters.

Amendment to the SRA
The SRA has been amended to remove the discretionary power of a 
court to award specific performance of a contract by the defaulting 
party. Now the courts are bound to grant specific performance 
of a contract against a defaulting party. Prior to the amendment 
of the SRA, a contract for non-performance of which monetary 
compensation was adequate relief was not entitled to specific 
performance. The said provision has also been removed from the 
Act, and now only the following cannot be specifically enforced: 
• where a party to the contract has obtained substituted 

performance of a contract that involves a continuous duty that 
the court cannot supervise; 

• a contract that is so dependent on the personal qualifications of 
the parties that the court cannot enforce specific performance 
of its material terms; and 

• a contract that is in its nature determinable.
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43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

The lender typically takes charge over all cash flows of the borrower (or 
as agreed for security and collateral). These are created through hypoth-
ecation of the receivables along with escrow account agreements. It is 
not customary in India to maintain reserves for expenses, but in most 
cases the lenders require appropriate debt service cover reserves to be 
maintained in lending agreements.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

Guarantees, including personal guarantees of promoters, are very com-
mon in India. In fact, lenders rely more on personal guarantees from 
promoters or key shareholders rather than a security offered by the 
borrower company, since promoters make every effort to ensure that 
lenders are paid if the project does not perform. Depending on the 
negotiations, suitable covenants can be built into guarantee documents 
to protect the lenders in the event the borrower creates any mischief.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

Usually there are negative and affirmative covenants in loan documents 
and additionally certain information covenants. Furthermore, with 
respect to the freehold and leasehold financing, among other things, 
one important covenant is in relation to maintaining the ownership of 
the property. In the freehold asset class, ownership is already in favour 
of the borrower or owner, whereas with leasehold assets, a covenant 
with the effect of maintaining leasehold ownership is provided.

46 Financial covenants

What are typical financial covenants required by lenders? 

The most typical are security cover and the asset value, where periodic 
appraisals are conducted to keep the security enhanced if the value 
diminishes, and special rights requiring the permission of the lender for 
any major actions of the borrower or its shareholders.

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

See above.

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

This varies on a case-by-case basis.
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General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

Japan is a civil law country with a unified court system. While the courts 
can exercise some discretion to achieve an equitable outcome, Japan 
does not have separate equity courts. A court may order specific actions 
in a multitude of circumstances and pre-emptive injunctions are availa-
ble. Oral contracts are valid in the same way as written contracts; gener-
ally, the only difference is the relative difficulty in proving the existence 
of an oral contract in court. Parol evidence is generally admissible. Real 
estate-related laws are generally nationally applicable.

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

Japan has a nationwide real property registration system for matters 
such as the conveyance of ownership or other rights over real property, 
with registration being required for that conveyance to be perfected.

Registration generally only has the power to perfect interests, and 
interests can be created without registration and the existence (or non-
existence) of the registration of interests does not guarantee the exist-
ence (or non-existence) of interests.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

For most matters that can be registered, the parties involved (eg, the 
seller and the purchaser) should jointly apply for registration.

Registration tax is payable at the time of registration of the con-
veyance of ownership, and is generally 2 per cent of the value of the 
conveyed real property. (At the time of writing it has been temporarily 
reduced to 1.5 per cent for land conveyances.) In addition, real prop-
erty acquisition tax is payable, generally at a rate of 4 per cent for non-
residential buildings and 3 per cent for land and residential buildings. As 
a matter of custom, registration tax and real property acquisition tax are 
typically borne by the purchaser.

Reduced tax rates are available for certain types of real estate 
transactions. For example, a single-purpose entity (SPE) (a tokutei 
mokuteki kaisha or TMK) established under the Law Concerning Asset 
Liquidation is entitled to reduced tax rates, provided certain criteria are 
satisfied. Further, in order to reduce transaction tax costs, it is common 
in commercial real estate transactions to place the real property in trust, 
and to thereafter transfer the rights to that real property in the form of a 
trust beneficiary interest. The registration tax for transferring the sub-
ject’s real property to the trustee is 0.4 per cent of the value of the con-
veyed real property (currently temporarily reduced to 0.3 per cent for 
transfers of land to the trustee); and once the subject’s real property is so 
entrusted, the registration tax payable upon a change of the beneficiary 
is only ¥1,000. Subsequent changes in beneficiaries will be similarly 
recorded in the real estate registry and the registration tax payable each 

time per property is ¥1,000. In general, real property acquisition taxes 
are not assessed on transfers through the trust arrangement.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

Generally, there are no restrictions on foreign investors investing in, 
owning or leasing real property in Japan. Under the Foreign Exchange 
and Foreign Trade Law (the Foreign Exchange Law), there is a post facto 
reporting requirement that must be filed with the Ministry of Finance, 
through the Bank of Japan, for certain types of acquisitions of ownership 
rights or other rights in real property by non-residents.

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

Other than the post facto reporting requirement under the Foreign 
Exchange Law (and possible fund transfer restrictions aimed at money 
laundering prevention), generally there are no material exchange con-
trol issues in connection with direct investment in Japanese real prop-
erty by a non-resident.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Generally, the owner or tenant of real property may face tort liability if 
it wilfully or negligently acts, or fails to act, causing a breach of its duty 
of care in connection with the property and, as a result thereof, damage 
is sustained by a third party. Generally, the lender is unlikely to face any 
tort liability in this kind of situation, as generally the lender will not have 
much control over the management of the property.

A person in possession of a building, tree or other structure on the 
land will be liable for any harmful conditions of structures existing as a 
result of his or her negligence. If, however, a person in possession estab-
lishes that he or she has taken due care in preventing such a condition 
from causing harm to others, then the owner of the subject structures 
will be strictly liable instead. 

In Japan, the existence of asbestos in older buildings has become 
a major environmental problem. The concept of strict liability may 
apply in the case of damage caused due to the existence of inadequately 
maintained asbestos.

Environmental contamination of land is another major environ-
mental concern. A landowner may be liable for damage resulting 
from environmental contamination caused by it or the former own-
ers of the land.

It is standard for a seller to provide a warranty against defects to a 
purchaser in a contract of sale. In the case of a sale of real property from 
a professional seller (a licensed real estate broker) to a non-professional 
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purchaser, the seller is statutorily required to provide a minimum of two 
years’ defect warranty.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

A real property owner may obtain general liability insurance to insure 
against general liability claims brought against it. Insurance covering 
environmental liabilities, however, is extremely rare and cost-prohibi-
tive. The only possible realistic protection available to an owner for this 
would be legal recourse against the previous owner of the subject real 
property. Such legal recourse would, for example, be available to the 
extent covered by environmental warranties in the relevant contract of 
sale and, unless expressly waived, would also be covered by a statutory 
warranty against defect. Recourse under tort law may also be available 
against any person responsible for an environmental problem.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws rules 
in your jurisdiction? Are contractual choice of law provisions 
enforceable?

Choice of law in Japanese courts is governed by the General Law 
Regarding the Application of Laws, which provides that the contracting 
parties can choose the a contract’s governing law and, generally, such 
choice will be upheld by Japanese courts.

The law applicable to matters in relation to real property (such as 
the method of change of ownership and the perfection thereof ) will be 
the law of the jurisdiction where the real property is located, which, in 
the case of real property located in Japan, will be Japanese law.

Generally, contractual choice-of-law provisions are enforceable 
in Japan.      

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

The ordinary Japanese courts, which have subject-matter jurisdiction 
over most civil matters, have authority to hear cases and render deci-
sions regarding disputes with respect to real property located in Japan. 
The parties necessary to an action will depend on the subject matter 
of the particular dispute. Generally, the court will affect service within 
Japan by post. The appropriate method of out-of-jurisdiction service 
will depend on the terms of the relevant treaty entered into between 
Japan and the country of the other party. There is basically no require-
ment that a party be qualified to do business in Japan to enforce its rights 
and remedies in a Japanese court.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

Generally, there is no difference between commercial and residential 
properties with regard to real estate ownership, tenancy and financing, 
or the enforcement of those real estate interests.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

The City Planning Law generally provides for rules on the use of the 
land. This law categorises the land into various zones and requires 

permits for certain developments of the land in certain zones, and pro-
vides certain limitations on the use of the land and on the buildings that 
can be built in each zone.

Further, the Building Standard Law generally provides detailed 
rules on the buildings that can be constructed.

There are more laws that regulate and control matters that relate to 
real estate. Advice from lawyers or real estate agents should be sought 
for additional details.

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

The Land Expropriation Act provides rules regarding the compulsory 
purchase of real estate by the government, municipal governments and 
other authorities. Generally, a person who is expropriated of its rights, 
including the owners and tenants of the real estate and lenders with 
certain security rights over the real estate, will receive compensation. 
The valuation of the interests and the allocation of the compensation 
are determined by the expropriation commission.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

A court may order the forfeit of real estate that it is related to, or the 
subject of, illegal activities.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in your 
jurisdiction. 

There are several types of bankruptcy or insolvency proceedings in 
Japan. Bankruptcy and insolvency proceedings can be commenced 
either voluntarily or involuntarily. In the case of court proceedings, 
generally a bankruptcy trustee will be appointed. Although there is 
no automatic stay upon the filing of an application for bankruptcy in 
Japan, upon such filing, the bankruptcy court will normally issue a pre-
liminary court order staying execution against the assets of the bank-
rupt borrower. Thereafter, once a bankruptcy proceeding has officially 
commenced, a stay against such execution will come into effect. Upon 
a seller’s bankruptcy or insolvency, the seller’s fraudulent conveyance 
can be voided (even if it is implemented before the bankruptcy) under 
certain statutory conditions.

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

Various legal entities are used in real property transactions in Japan. 
Incorporated entities, such as a joint-stock companies (KKs), limited 
liability companies (GKs) and TMKs, which provide limited liability to 
their shareholders, are the most common. Foreign corporations are also 
recognised and can be used as investment entities by first registering a 
branch office in Japan.

To achieve pass-through tax treatment, a silent partnership (TK) 
is commonly used. A TK is a two-party contractual arrangement 
between an operator (TK operator) and an investor (TK investor), pur-
suant to which the profits and losses of the silent partnership business 
(TK business) receive pass-through tax treatment in accordance with 
the TK agreement.

In addition, a TMK can constitute a tax pass-through entity 
(although only with respect to profits), if it satisfies certain criteria. 
Foreign investors prefer the TMK arrangement, as it is believed that 
Japan’s tax authorities are less likely to challenge the legitimacy of a 
TMK’s pass-through tax treatment.
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In the case of the TK arrangement, there exists a possibility that 
the Japanese tax authorities may challenge the pass-through tax treat-
ment by re-characterising the TK as an ordinary partnership arrange-
ment, which would result in the foreign investor being deemed to have 
a permanent establishment in Japan, thereby resulting in more taxes 
being imposed on the foreign investor. A tax specialist should be con-
sulted for details on the application of Japanese tax on these invest-
ment structures.

Shareholders of KKs, GKs and TMKs have limited liability. 
Furthermore, a TK investor will have limited liability with respect to 
the TK’s business conducted by the TK operator.

Among these alternatives, the TK arrangement may have a slight 
disadvantage in light of the possibility of being re-characterised as an 
ordinary partnership arrangement, which would result in the loss of 
limited liability.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

TK and TMK investment structures are commonly used by for-
eign investors. 

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

Roughly speaking, most forms of incorporated entities can be incorpo-
rated with nominal capital and relatively simple documentation (such 
as articles of incorporation), accompanied by registration in the corpo-
rate registry, and maintained without any further formalities. A foreign 
entity operating its business continuously in Japan is required to regis-
ter at least one individual to act as its representative in Japan, at least 
one of whom must reside in Japan.

Corporate taxation of Japanese corporate entities and of branch 
offices of foreign companies is basically the same, except for the 
special tax pass-through arrangements mentioned above (those 
for TKs and TMKs).

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

Ownership (absolute interest similar to fee simple interest) is the pri-
mary right in real estate. The holder of the ownership right will have 
the right to dispose of and use the real estate. Land and buildings are 
construed as different types of real estate, and ownership of the land 
and ownership of buildings constructed on that land can be dealt 
with independently.

Generally, there is no other type of ownership interest (such as 
leasehold rights given by the government for a limited time period) 
for real estate. Ownership interests can be transferred by contract and 
there is no requirement on the formality of the transfer instrument; 
theoretically it can be transferred by oral agreement, although that is 
not typical for real estate transactions.

Co-ownership is the typical way to allow real estate to be owned by 
more than one person. The right of the co-owner extends to the entire 
real estate and not only to part of the real estate.

In order to allow land to be owned by more than one person without 
using co-ownership, the land can be subdivided into more than one lot 
and each person can become the owner of a particular lot of the land.

In order to allow a building to be owned by more than one person 
without using co-ownership, the owners can subdivide one building 
into condominium units (by satisfying certain conditions that each 
condominium unit will have certain independence from the others).

The typical way to provide a right to use the land or building is 
through a lease, which can be created by a contract. Generally, there is 
no requirement regarding the formality of the lease contract except for 
certain types of leases that provide for fixed terms. A master lease struc-
ture is commonly used.

Generally, other types of benefits to, and burdens on, real estate are 
created by contract with the owner of the real estate.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary in 
your jurisdiction to negotiate and agree on a term sheet rather 
than a letter of intent? Is it customary to take the property off 
the market while the negotiation of a contract is ongoing? 

With regard to the sale of real property of substantial value (ie, ¥100 
million or more), it is common for the potential purchaser to submit a 
letter of intent to the seller before undertaking a comprehensive due 
diligence investigation and it is not common for the seller and poten-
tial purchaser to engage in negotiations over the term sheet for the con-
tract of sale. Whether such letter of intent is binding will depend on its 
provisions. A letter of intent that is intended to be non-binding should 
expressly state that it is non-binding to ensure that a court will inter-
pret it as such.

Customarily, sellers used to be reluctant to explicitly agree to take 
the subject property off the market while negotiating a definitive con-
tract of sale. However, recently it became more common to give exclu-
sivity and to take the property off the market before the execution of a 
binding agreement.

20 Contract of sale

What are typical provisions in a contract of sale? 

A contract of sale typically includes a description of the real property to 
be sold, the sale price, date of closing, and a warranty against defects.

A typical contract of sale for commercial real property additionally 
includes seller’s representations and warranties, closing conditions and 
seller’s covenants.

In real property sale and purchase transactions, it is not unusual to 
require a 10 per cent to 20 per cent deposit at the time the contract is 
entered into. Generally, no escrow arrangement is used. The deposit 
will be forfeited if the purchaser cancels the transaction without cause, 
and an amount equal to double the amount of the deposit must be 
paid by the seller to the purchaser if the transaction is cancelled by the 
seller without cause.

Under Japanese law, it is difficult to obtain irrefutable evidence of 
good title to the property. Rights over real property must be registered 
with the real estate registry to be perfected; however, while the register 
can serve as strong evidence of the existence of such registered rights, 
it does not serve as conclusive evidence. Accordingly, a purchaser will 
have to rely on the representations and warranties of the seller as to the 
quality of title to the conveyed property. The cost of the search of the 
real estate registry is borne by the purchaser, unless otherwise agreed.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-up? 
Are clauses regarding long-term environmental liability and 
indemnity that survive the term of a contract common? What 
are typical general covenants? What remedies do the seller 
and buyer have for breach?

The owner of contaminated land may be ordered by the relevant gov-
ernment authority to take appropriate measures to avoid any harm 
being caused to the neighbourhood by such contamination. When 
purchasing commercial real property, it is common for the purchaser 
to commission an environmental survey of the land, and generally the 
cost of such survey will be borne by the purchaser. If any contamination 
is found as a result of the survey, generally the seller will be responsible 
for the clean-up of such contamination.
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Although it is common for commercial real property contracts 
of sale to contain representations regarding environmental matters, 
it is not common for future purchasers of the subject land to rely on 
representations made in past contracts of sale. In some cases, the pur-
chaser is willing to rely on the results of the environmental survey and 
purchase the land on an as-is basis. In such cases, the seller will not be 
responsible for any contamination clean-up.

Clauses regarding long-term environmental liability and indem-
nity that survive the term of a contract are not common in Japan. 
Exceptions exist in the case of real estate securitisation contracts and 
other commercial deals, where comprehensive and detailed environ-
mental representation and warranty provisions and defect warranty 
provisions that survive for a certain time after the closing may be com-
monly found. Japanese law does, however, provide for a post-closing 
statutory defect warranty, which, although not mandatory and waiva-
ble by agreement under certain circumstances, is generally understood 
to cover environmental problems discovered after the closing.

If any environmental defect is discovered on a target real estate 
before the execution of a real estate sales contract, a purchaser usually 
requires a seller’s covenant to cure that environmental defect before or 
after the closing, noting completion thereof as one of the closing con-
ditions, or by setting that covenant as a post-closing obligation of the 
seller. Alternatively, a purchaser may require a price discount for the 
real estate, taking into consideration the environmental risks resulting 
therefrom while accepting that environmental defect.

In the case of a breach of a contractual covenant by a party, the 
non-breaching party may assert a claim for damages, and also request 
specific performance, such as delivery of possession of the subject 
property (or alternatively, request termination of the contract of sale).

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract 
date and closing date? Do they cover brokerage agreements 
and do they survive after property sale is completed? Are 
estoppel certificates from tenants customarily required as 
a condition to the obligation of the buyer to close under a 
contract of sale? 

Typical representations made by sellers of real property regarding 
existing leases relate to, among other things:
• the major terms of such leases (eg,  the term of each lease and the 

rent, facility charges, and security deposits payable thereunder);
• the existence or non-existence of any default under such leases;
• the existence or non-existence of tenants experiencing financial 

difficulties;
• the existence or non-existence of tenants of an antisocial nature;
• the existence or non-existence of any disposal of rights under such 

leases (eg, the creation of pledge over the right to demand the 
return of the security deposit); and

• the existence or non-existence of any requests by a tenant to 
reduce its rent or any other disputes with the tenants.

For major leases, it is typical for the seller to covenant to not take any 
action in relation to such a lease between the contract date and the 
closing date without the prior consent of the purchaser. However, for 
minor leases, such as lease agreements for residential condominiums, 
such a covenant from the seller is not usually provided as it is typical 
to leave matters concerning the operation of the property to the seller 
until the closing date, as long as the property is operated in the ordinary 
course of business.

Generally, representations and covenants do not cover bro-
kerage agreements.

Lease representations and covenants generally do not survive after 
the completion of the sale.

Estoppel certificates from tenants are not customarily required as a 
condition to the obligation of the buyer to close under a contract of sale.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

Generally, a lease agreement will not provide for its subordination with 
regard to security instruments. Priority between a lease and a secu-
rity instrument is determined according to the chronological order 
of perfection of such right over the real property. Generally, the per-
fection of a right over real property is done by registration in the real 
estate registry.

In addition to registration, a lease for land can be perfected where 
the lessee owns the building that is located on the leased land and the 
ownership of such building is registered in the real estate registry.

Further, the lease of a building, or a part of a building, can be per-
fected by delivering possession of the leased premises to the lessee. 
Most leases are not registered and are instead perfected using the latter 
alternative methods of perfection. If a lease has priority over a security 
instrument, the lease will survive, and be unaffected by, the foreclosure 
of the security instrument. It is not typical for a lender to require sub-
ordination and non-disturbance agreements from a lessee. Generally, 
the business practices related to real estate leases and the statutes and 
legal framework to be applied to real estate leases are largely different 
from other commercial leases.

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

Pursuant to Japanese case law, when ownership of real property is 
transferred to a buyer, all obligations under a perfected lease with 
respect to such real property (including the obligation to repay secu-
rity deposits to existing tenants) are automatically transferred to the 
buyer. In order for a buyer to ensure delivery of all security deposits, it 
is common for the buyer to offset the amount of such tenants’ security 
deposits against the purchase price. Generally, security deposits are 
paid in cash, not by letter of credit. Under most leases, security depos-
its are required to secure the tenant’s performance of its obligations, 
such as its obligation to pay rent. It is common for residential leases 
to have a short term (one or two years) and to have rent reviews at the 
end of such term. Various rent review methods are used in the case of 
commercial leases.

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

As mentioned above, for a purchaser to perfect its ownership as against 
third parties, the transfer of ownership must be registered with the real 
estate registry. Although registration is not conclusive evidence of own-
ership, it is generally understood that the real estate register serves as 
strong evidence of ownership. To perform a title search in Japan, one 
will typically order and examine a certified copy of the real estate reg-
istry. It is common to use the services of a real estate broker or a lawyer 
to assist in this.

For securitisation transactions, it is standard practice to have a 
lawyer perform a legal due diligence investigation. There is no practice 
relating to title insurance, legal title opinion or indemnity funds.

Japan provides ‘statutory priority’ for recorded documents at the 
real estate registries (which are prepared for each of the real estate lots 
managed by governmental registration offices) in the sense that the 
real estate registry is based upon a ‘race’ registration system (ie, first 
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in time, first in right priority), irrespective of contracts between the 
parties. This priority system, which relies on the real estate registry, 
applies to the order of priorities of various other interests with regard 
to the real estate.

For securitisation transactions, it is also common for the engineer-
ing review mentioned below to cover the legality of the structure, use 
and occupancy of the real estate. It is not customary to obtain govern-
ment confirmation, a zoning report or legal opinion regarding legal 
use and occupancy, which generally will be reviewed through the 
engineering review.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

It is common to arrange for an engineering and environmental review 
when acquiring high-value real property (ie, ¥1 billion or more in price), 
especially in the context of a securitisation transaction. An engineer-
ing review will typically cover such matters as legal compliance with 
national and local codes and regulations related to building, con-
struction and fire prevention, structural integrity, asbestos, soil con-
tamination and other environmental matters, as well as other physical 
conditions of the building.

When acquiring high-value real property, it is customary to obtain 
representations, warranties and indemnities in relation to legal com-
pliance with applicable laws and regulations, engineering and envi-
ronmental matters. It is extremely rare to purchase environmental 
insurance. It is not customary to obtain a legal opinion in relation to 
due diligence of real property.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

It is common practice to have lawyers review leases in securitisation 
transactions or in important commercial lease transactions.

The Land Lease and Building Lease Law is very favourable to les-
sees. For example, under this law, subject to certain exceptions, the les-
sor is not permitted to refuse a lessee’s request for lease term renewal 
unless the lessor can demonstrate a justifiable reason for its refusal 
(under Japanese case law, the concept of ‘justifiable reason’ has been 
construed very narrowly); and notwithstanding the express terms of its 
lease agreement, a lessee may, in principle, seek a court order reducing 
its lease rent (if it is unreasonably high), even in the middle of a current 
lease term. Disputes relating to commercial leases are not unusual. A 
lender will typically not object to a lease having priority over its mort-
gage; however, it is extremely unusual for a lender to permit a property 
management agreement or other management agreements to have pri-
ority over its mortgage.

28 Other agreements

What other agreements does a lawyer customarily review? 

In commercial property transactions, in addition to the real property 
contract of sale itself, it is customary for lawyers to review a variety of 
other transaction-related documents, including:
• a certified copy of the real estate registry;
• brokerage agreements;
• trust agreements (where the transaction will be accomplished by 

way of a transfer of a real estate trust beneficiary interest);
• asset management agreements (where the purchaser is a special 

purpose company requiring asset management services);
• TK agreements (where equity investments to purchaser are to be 

implemented through TK investments);
• property management agreements and other service contracts; and 
• debt financing-related agreements, if applicable.

A judicial scrivener usually drafts documents necessary for registering 
the transfer of title upon closure of a sale.

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

Lawyers are involved in closing high-value commercial real property 
transactions (including acquisition, leasing and financing transac-
tions). In the case of a hard asset conveyance, the principal documents 
at closing will be:
• a purchase and sale agreement;
• the agreements listed in question 28;
• a property risk report – a statutorily required report from the seller 

to the purchaser explaining the material risks in relation to the tar-
get property;

• those required for registering the transfer of real property owner-
ship (eg, documented proof of the seller’s ownership of the subject 
property, possibly in the form of an officially stamped application 
for registration when the seller obtained ownership to the subject 
property); and

• powers of attorney from both seller and buyer.

In the case of a transfer in the form of a real estate trust beneficiary 
interest, written consent from the trustee with a certified date stamp 
from a notary public will be the principal document.

In a typical lease transaction, a lease agreement and a property 
risk report are delivered. A typical real estate securitisation transac-
tion could involve more than 100 closing documents (including lease 
documents, equity investor sponsor letters and borrower counsel’s 
legal opinions).

Japanese parties usually use corporate seals to execute documents, 
with confirmation of due corporate authorisation being accomplished 
through confirmation that the proper corporate seal has been used.

As a debt finance advancement is usually necessary for sourcing a 
part of the real estate purchase price, and a lender or other debt finance 
provider always requires immediate perfection of its security inter-
est over the purchased real estate upon advancement of its loan, the 
timing of the closing and funding must normally be simultaneous. It 
depends on the case (sometimes the contract and closing occur on the 
same date); however, the typical period between the contract and clos-
ing is one month, due to debt financing arrangements, preparations for 
acquisition and debt financing closing documents, etc.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

Typically, a closing meeting for the transfer is held at the office of the 
purchaser’s lender that is offering debt financing for part of the real 
estate acquisition price (ie, the purchaser’s lender). At the meeting, the 
relevant parties and their respective legal counsel and a judicial scrive-
ner confirm the various acquisition and debt financing closing docu-
ments. The parties are typically:
• the seller;
• the seller’s lender;
• the purchaser;
• the purchaser’s lender; and
• a trust bank (in a real estate trust beneficiary interest transaction).

After the confirmation of the documents, the purchase payment is 
wired from the purchaser’s bank account to the seller’s bank account. 
Then, documents for registering the cancellation of the security inter-
ests of the seller’s lender and for registering the real estate title transfer 
to the purchaser are released to the purchaser. Application documents 
for those registrations as well as application documents for the registra-
tion of the security interests of the purchaser’s lender are immediately 
filed with the relevant governmental office managing the real estate 
registry. Registration taxes levied on those registrations must be paid 
at the time of the registration applications.
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31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

In the case of a seller’s breach of the contract, a purchaser is entitled 
to request a court order for specific action (ie, an order to deliver the 
real estate title to the purchaser and to register the title transfer to the 
purchaser). In this case, the purchaser is entitled to claim for damages 
and, instead of specific action, to terminate the contract.

In the case of a purchaser’s breach of contract, the seller is enti-
tled to claim payment of the purchase price or terminate the contract, 
claim for damages and, if there is a down payment, the seller may or 
may not retain it depending on the terms and conditions with regard to 
the down payment in the sale and purchase agreement.

In the case of a borrower’s material breach of the debt finance doc-
uments (including the borrower’s misrepresentation or breach of any 
of its covenants under such documents), a lender is typically entitled to:
• accelerate the maturity date of the debt;
• demand payment of default interest; and
• exercise its foreclosure rights under the mortgage(s) over the 

underlying real estate.

Sometimes, a contract provides a monetary penalty payable by the 
breaching party, irrespective of the actual damage incurred by the non-
breaching party. Japanese courts generally respect those monetary 
penalty clauses.

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

Upon breach of the terms of the lease by the tenants or landlords, the 
non-breaching landlords or tenants are entitled to claim for damages 
against the breaching tenants or landlords. If the breach is material, the 
non-breaching party is even entitled to terminate the lease. However, 
Japanese case law requires that the tenant’s material breach be substan-
tial enough to destroy the trust between the landlord and the tenant for 
the landlord to terminate the lease for the tenant’s material breach.

In other words, Japanese courts tend to interpret landlords’ rights 
to terminate the lease restrictively (irrespective of the wordings of 
the contract) and are reluctant to affirm termination of leases due 
to minor breaches by tenants. For example, Japanese courts tend to 
require two to three months’ worth of rent to be unpaid for a landlord 
to be able to terminate the lease for the tenant’s failure to pay rent. 
The remedies available to landlords are the same for commercial and 
residential leases.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

Typical security instruments available to lenders in Japan are mort-
gages and revolving mortgages over real estate (in the case of hard 
asset transactions), and pledges over real estate trust beneficiary inter-
ests (in the case of real estate trust beneficiary interest transactions). 
Under these security instruments the lenders are granted certain rights 
similar to those rights held by holders of liens or charges. Historically, 
a defeasible conveyance over real estate that has been affirmed under 
Japanese case law has also been widely used for real estate security 
instruments. However, due to the lack of detailed written rules regard-
ing defeasible conveyances, there remains uncertainty in the foreclo-
sure, etc of defeasible conveyances. These days, the above-mentioned 
statutorily defined security instruments are more widely used.

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

In Japan, the rights of lessees to ground leases are generally well pro-
tected by the Land Lease and Building Lease Law (see question 27); 
therefore, it is standard for financial institutions to grant debt financing 
to borrowers that are secured by mortgages over buildings located on 
leasehold land. Certainly, a ground lessee’s transfer of its rights, inter-
est and position in and under a ground lease typically requires consent 
from the landowner (ie, the lessor of the ground lease), and the land-
owner usually requires payment of a fee for such consent or may even 
refuse to give such consent. This can be a hurdle for the financial insti-
tution to overcome when it seeks to exercise its foreclosure rights under 
the mortgage over the building.

However, in such a case, the financial institution may petition a 
court for an order consenting to the transfer of the ground lessee’s rights, 
interest and position in and under a ground lease, upon the foreclosure 
of such financial institution’s mortgage over the building. The court will 
usually issue such an order, subject to the payment of a certain amount, 
as a consent fee, to the landowner. Thus, this landowner consent 
requirement is not an insurmountable hurdle to prevent debt financing 
secured by mortgages over buildings located on leasehold land.

As long as the ground lease is subject to the Land Lease and Building 
Lease Law and has the minimum term as provided for in this statute, 
financing will generally be available. However, if the ground lease is a 
lease that falls under some exceptions to the protection under this stat-
ute (such as a lease for temporary use), then it is unlikely that financ-
ing will be available. There are no specific lease provisions required in a 
ground lease to make it financeable.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

Mortgages and revolving mortgages are the typical methods for creat-
ing security interests over real property. They are perfected by registra-
tion in the relevant real estate registry. In the case where the transaction 
is accomplished by way of an acquisition of real estate trust beneficiary 
interests, a pledge is created over the real estate trust beneficiary inter-
ests, and such pledge is perfected by way of written consent of the trus-
tee (with a certified date stamp by a notary public).

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

Usually, lenders of real estate loans obtain third-party real estate 
appraisals to evaluate the underlying real estate. This is absolutely nec-
essary in the case of real estate non-recourse loans (in Japan, real estate 
loans are generally recourse loans unless a specific non-recourse carve-
out clause is provided in a loan document), where lenders will not have 
recourse to other assets of borrowers. There is a government standard 
for real estate appraisals and real estate appraisers should be licensed in 
order to provide official real estate appraisals.

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

The mere making of a loan secured by collateral situated in Japan will 
not trigger any licensing requirements. However, a lender who makes 
loans as its business to residents of Japan is considered to be engaging 
in the business of moneylending and is thus subject to rules under the 
Money Lending Business Law and required to register thereunder as a 
professional moneylender.
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A mortgage or revolving mortgage is usually granted by execution 
of an agreement between the lender and the borrower (who is the owner 
of the real property to be mortgaged). Initial registration of a mort-
gage or a revolving mortgage is subject to a substantial registration tax 
(basically 0.4 per cent of the amount of a secured loan in the case of a 
mortgage, or of the maximum amount of loan secured in the case of a 
revolving mortgage).

A mortgage is typically assignable without the consent of the mort-
gagor or any other mortgagees, and a revolving mortgage is typically 
assignable with the consent of the mortgagor, but without the need for 
consent from any other mortgagees. The registration tax rate for the 
transfer of a registered mortgage or revolving mortgage will usually be 
0.2 per cent. In the case of a pledge over a real estate trust beneficiary 
interest, no registration tax is applicable because it can be perfected 
with the trustee’s consent without registration.

Separate from registration tax, stamp duties are applicable to loan 
and bond documents signed by a borrower. However, the amount of 
stamp duties is small in comparison with the amount of registration tax 
and should not affect the lender’s choice of a debt financing structure.

38 Loan interest rates

How are interest rates on commercial and high-value property 
loans commonly set (with reference to Libor, central bank 
rates, etc)? What rate of interest is legally impermissible in 
your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Reference to the Tokyo Interbank Offered Rate (Tibor) or Libor to 
determine a floating rate loan’s interest rate is common. Interest rates 
established as a spread amount over Libor, Tibor or central bank inter-
est rate indexes are basically enforceable in Japan. However, interest 
rates exceeding 15 per cent per year (where the principal amount of the 
loan is ¥1 million or more) are not enforceable. If a loan’s interest rate 
exceeds 109.5 per cent (20 per cent in the case of a professional money-
lender) per year, the lender will be subject to criminal sanction.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

Enforcement of a debtor’s obligations under a loan agreement can 
be made through judicial proceedings. In the case of a mortgage or 
revolving mortgage, the loan collateral can be foreclosed through judi-
cial proceedings.

The loan agreement will typically specify what constitutes a ‘fore-
closure event’, with default of a material loan agreement obligation 
typically serving as an event of default, and then grounds for loan accel-
eration and foreclosure. Although there will be some amount of varia-
tion from case to case, typically it will take from several months to more 
than a year to complete a mortgage or revolving mortgage foreclosure.

A separate foreclosure action will have to be brought on each type 
of collateral. Japan does not have concepts similar to the ‘one-action’, 
‘one at a time’ or ‘security first’ rules. Once a lender’s claim has been 
satisfied through the foreclosure of its lien on collateral securing the 
debtor’s obligations under the note, the lender is required to suspend 
all other actions to collect on the said note, enforce obligations under a 
guarantee, or otherwise.

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

In Japan, real estate loans are generally recourse loans unless a specific 
non-recourse carve out clause is provided in the loan documents.

Lenders are generally entitled to recover (until the claim becomes 
unenforceable because of the statute of limitations) any deficiency 
between the outstanding loan balance (and permitted additions) and 
the amount recovered in the foreclosure from the borrower or guaran-
tor (if any), except in cases of non-recourse loans that explicitly provide 
a non-recourse carve-out clause. In the case of recourse loans, upon 
default, lenders are entitled to either foreclose the security instruments 
and recover the deficiency separately from the borrower or guarantor, 
or request the full amount of payment owed by the borrower or guaran-
tor without foreclosure.

In the case of non-recourse loans, lenders are only entitled to fore-
close the security instruments and are not entitled to recover deficien-
cies that are not recovered in the foreclosure.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

Generally, the lender will not have possession of the property unless the 
security agreement provides for the contractual right of the lender to 
obtain possession and make a private sale. In order for the mortgagee to 
collect rent during a foreclosure, the mortgagee must obtain a judicial 
order to appoint a receiver and have the receiver collect rent and distrib-
ute the rent as dividends or obtain a judicial order for the attachment of 
rent and require that the tenants of the mortgaged property pay their 
rent over to the mortgagee.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

Unless otherwise provided in the loan agreement, a lender will have 
recourse against all the assets of the borrower. Recourse loan agree-
ments are typical. There is basically no difference between recourse and 
non-recourse security arrangements in a bankruptcy filing. Typically, a 
lender’s recourse, as against a guarantor, will not be limited to an action 
forcing the guarantor into bankruptcy, an action foreclosing on the 
mortgaged property, or an action compelling the guarantor to obtain 

Update and trends

In June 2017, a bill to amend the Civil Code was passed by the 
Diet. The amendment is scheduled to take effect in April 2020. 
The Civil Code was enacted in 1896 and has not been materially 
revised except for some minor revisions to the requirements for 
guarantees provided by individuals. This marks the first significant 
amendment to the Civil Code in the past 120 years. While most 
of the amendments are to reflect the rules established by court 
precedents, some of the amendments are intended to add rules to 
the Civil Code so that the Code will function better in a world very 
different from 120 years ago.

Examples include:
• revisions to the statute of limitations: the current Civil Code 

provides for different time limitations for claims depending 
on the nature of the claim, such as two years for legal fees and 
10 years for ordinary monetary claims. The new Civil Code, 
however, will provide for more uniform statute of limitations 
periods; and

• revision of statutory interest rate from fixed rate to floating rate: 
the current Civil Code provides that the statutory interest rate 
used for the calculation of interest in judicial or administrative 
proceedings shall be 5 per cent per annum (despite the fact 
that the current interest rate in Japan is very close to 0 per 
cent). The new Civil Code will decrease the rate to 3 per cent 
per annum and also will introduce a floating rate mechanism 
to gradually bring the statutory interest rate in line with the 
market rate.
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additional financing to protect said guarantor’s interest in the mort-
gaged property or ownership interest in the borrower.

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

In the case of a non-recourse loan to a special purpose company, it is 
typical to require that a cash management system be established pur-
suant to which the borrower must establish and maintain reserves for 
various purposes (such as reserves for future interest payments, tax 
payments, insurance payments, return of tenant security deposits (ten-
ant security deposits need to be returned to tenants upon termination 
of the leases), repair and maintenance costs) and to require the bor-
rower to open an account at a lender bank to manage all cash flow of the 
borrower. It is relatively rare to require cash management systems and 
reserves for other types of loans.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

It is relatively rare for a lender to obtain credit enhancements beyond 
mortgages and other security arrangements mentioned in the answers 
above. Letters of credit, holdbacks and guarantees are not common in 
Japanese loan transactions. On occasion, the equity sponsor to a special 
purpose company receiving a non-recourse loan will provide a recourse 
carve-back guarantee letter (a ‘sponsor letter’) to the lender with regard 
to ‘bad boy acts’.  

Such recourse carve-back guarantee letters are generally con-
sidered enforceable. Use of completion guarantees in development 
transactions is relatively rare except for a constructor’s completion 
guarantee in a project finance deal.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

In the case of a non-recourse loan, it is common to incorporate a set of 
covenants aimed at protecting the lender. Such covenants may include 
the borrower’s obligation to maintain its bankruptcy remoteness sta-
tus, to effect loan repayments through a predesignated cash-flow 
waterfall, and to refrain from taking on additional debt or selling or 
otherwise disposing of the lender’s collateral. Covenants in a recourse 
loan arrangement (typically corporate loans) are much more limited in 
scope and number. Covenants in loan documents are not generally dif-
ferent depending on asset classes.

46 Financial covenants

What are typical financial covenants required by lenders? 

In the case of a non-recourse loan, it is common to incorporate a set of 
financial covenants, including loan-to-value ratio and debt service cov-
erage ratio covenants. To affect such financial covenants, it is common 
to require that the borrower submit financial reports and update col-
lateral appraisal reports periodically. The above-mentioned financial 
covenants are relatively rare in a recourse loan.

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

Typically, mortgages or revolving mortgages over real property in the 
case of hard asset financing transactions, and pledges over real prop-
erty trust beneficiary interests in the case of trust beneficiary interest 
transactions, serve as the key security interests for lenders. In addition 
to these key security interests, sometimes security interests in movable 
(personal) property assets, such as pledges over the furniture, fixtures 
and equipment and other movable assets that are necessary or useful 
for real property operation are also provided to the lender. Pledges over 
movables are perfected by the transfer of possession to the lender or 
registration. No ‘control’ agreement is required for perfection.

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

In the case of a non-recourse loan, the lender will usually require that 
a borrower be an SPE. For this purpose, a limited liability company 
incorporated under the Companies Act, or a TMK, is typically used. 
Incorporation of these companies is neither difficult nor materially dif-
ferent from incorporation of the more standard forms of companies. 
However, in the case of a TMK, an asset liquidation plan must be sub-
mitted to the relevant local office of the Financial Services Agency.

To achieve remoteness from influence of a bankrupt equity spon-
sor and asset manager, the non-recourse lender will commonly require 
the appointment of an independent director as well as an independ-
ent shareholder for the SPE. It is quite common for the non-recourse 
lender to require the independent director to submit a non-petition let-
ter for the purpose of trying to preclude a bankruptcy filing; however, 
the enforceability of such a non-petition letter is arguable and has not 
been judicially tested in Japan.
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General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

Kenya’s legal system is largely based on English common law and com-
prises private and public law. The primary sources of law in Kenya are 
the Constitution 2010 (the supreme law binding on all persons and 
state organs), statutes and case law. The laws relating to land are codi-
fied and have a national application.

In determining matters, the courts of Kenya are guided by the 
Constitution, statutes and the doctrines of equity, and the statutes of 
general application in force in the United Kingdom on 12 August 1897. 

Injunctions, temporary or permanent, can be granted in court once 
a claim preventing an action is lodged in court.

The Law of Contract Act (Cap 23) provides for both oral and written 
contracts. Contracts relating to a disposition of an interest in land, how-
ever, must be in writing, and oral contracts are not admissible.

The laws regulating real estate in Kenya have a national applica-
tion, but the zoning laws vary from county to county.

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

Kenya has a well-codified land registration system. The Land Act, the 
Land Registration Act and the National Land Commission Act, all 
enacted in 2012, consolidated all laws in Kenya relating to land.

Dealings in land, whether leases, charges, easements or other 
encumbrances, must be registered at the relevant land registries. 
Registration vests the interest and confers the rights appurtenant 
thereto. A non-registered instrument does not confer the interest but, 
to the extent possible, operates as contract interparty.

Registered land in Kenya is recorded, but unregistered land is 
not recorded.  

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

Before registration the following must be done:
• the instrument to be registered, and transfers or leases, must be 

properly prepared and executed;
• all land rates and land rents (if applicable) must be paid and clear-

ances obtained;
• consents such as Land Control Board consent and National Land 

Commission consent should be procured;
• in the case of a sale, the vendor should compute the capital gain 

and pay the relevant capital gains tax; and
• the instrument must be presented for assessment of stamp duty 

and the stamp duty paid.

Having satisfied the above, the documents can be booked 
for registration.

The following fees and taxes are payable in a dealing with property:
• stamp duty: a tax payable by the buyer to the government on any 

instrument listed in the Stamp Duty Act, including transfers, leases 
and security instruments. The type of instrument and the transac-
tion value determine the stamp duty payable;

• land rates: a tax payable by the registered owner to the county gov-
ernment in accordance with the Value for Rating Act (Cap 266);

• land rent: the rent payable by the registered owner to the head les-
sor on leasehold property.

• capital gains tax: a tax payable by the seller of a property, being 
5 per cent of the difference between the excess of the transfer value 
of the property over the adjusted cost of the property at the point 
of transfer; and

• value added tax (VAT): VAT is payable by the buyer of a commer-
cial property. It is calculated at 16 per cent of the sale value.

Parties structure the transaction in myriad ways to minimise tax obliga-
tions or avoid them entirely. This can be achieved by the parties either 
choosing the right entity or entities to transact through, or acquiring 
the property through the purchase of shares, rather than a direct pur-
chase of the property.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

Generally, foreigners and non-resident entities can own land in Kenya. 
However, there are certain restrictions on ownership and dealing with 
land by foreigners as follows:
• Foreigners and companies with foreign shareholding may only 

hold land on the basis of leasehold tenure for terms not exceed-
ing 99 years.

• Dealings in agricultural land in Kenya are controlled under the 
Land Control Act. The consent of the Land Control Board must 
be obtained for any transaction involving the sale, transfer, lease, 
mortgage, exchange, partition or other disposal of, or dealing with, 
agricultural land. Consent will not be given to non-Kenyan citizens 
for any such transactions (save for a mortgage or charge created 
in favour of a non-Kenyan lender). Non-citizens may, however, 
apply for a presidential exemption from the application of the Land 
Control Act.

• Any of the following land will not be transferred to a non-Kenyan, a 
government other than the government of Kenya or a body corpo-
rate that has non-Kenyan citizens as shareholders without the prior 
written approval of the cabinet secretary responsible for matters 
relating to land:
• within a zone of 25 kilometres from the inland national bound-

ary of Kenya;
• within the first and second row from the high water mark of the 

Indian Ocean; and
• any other land declared as controlled land under any law 

or statute.
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Except for the foregoing, no special licences, tax forms or permits are 
required for foreigners when dealing with land.

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

There are currently no exchange control restrictions or laws in Kenya. 
However, the Central Bank of Kenya regulates transactions with for-
eign entities by requiring all monies to be paid through an author-
ised bank in Kenya.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Various liabilities attach to the owners and occupiers of land. 
These include: 
• utilities charges: the owner or occupier must pay for utilities (eg, 

electricity and water consumption on the property), land rent and 
land rates, and maintain the property;

• occupier’s liability: this is a liability on the occupier of premises for 
any damage done to visitors in the premises. This liability is not 
transferable to the owner or lender;

• liability under the Public Health Act of Kenya (Cap 242): under this 
Act, owners of buildings or land bear the liability for compliance 
with public health requirements; and

• the Environmental Management and Coordination Act (EMCA) 
(Cap 387): there is a liability on the owner and occupier of a par-
cel of land to comply with the prescribed environmental quality 
standards, including proper handling and disposal of waste and 
dangerous substances, pollution and the use of pesticides and 
toxic substances.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Generally, risk and liability pass to the new owner on the handing over 
of possession and title of the property from the seller. To ensure that any 
liability (environmental or otherwise) remains with the seller, buyers 
usually protect themselves through negotiated warranties, conditions 
precedent and indemnities from the seller in the sale contract.

Having acquired the property, owners take on insurance to shield 
themselves from liability. The most common property insurance cov-
ers are taken to cover the occupier’s liability and against risks of loss or 
damage by events such as:
• fire;
• storm and tempest;
• earthquake;
• lightning;
• explosion;
• riot and civil commotion;
• malicious damage;
• flood; and
• damage by bursting or overflowing of water pipes and tanks.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws rules 
in your jurisdiction? Are contractual choice of law provisions 
enforceable?

It is trite law that where parties have agreed the terms of contract, 
including a consensus on the choice of law to the extent that the valid-
ity of the contract is not in contest, the courts cannot interfere with the 
decision of the parties. In case of a dispute regarding the choice of law 
clause, the dispute resolution authority agreed upon in the contract 
will interpret the said clause in order to determine the intention of 
the parties or decide on the most suitable system of law that will apply 
to the contract.

However, Kenya applies the doctrine that the law governing deal-
ings with immovable property is that of the jurisdiction in which the 
property is situated. Thus, in a transaction involving properties in dif-
ferent jurisdictions, the laws of the different jurisdictions will apply to 
each of the properties separately to the extent possible.

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

The Environment and Land Court, High Court and the Magistrate 
Courts have jurisdiction to hear and determine disputes relating to 
the environment, land and contracts, choses in action or other instru-
ments conferring any enforceable interests in land. Further, the Rent 
Restriction Tribunal and the Business Premises Rent Tribunal have the 
jurisdiction to determine rent payment disputes where the rent payable 
or term of tenancy is standardised by law.

For a suit to proceed, the persons against whom any right to 
relief is sought or who will be affected by a claim for relief ought to be 
enjoined as parties.

To effect out-of-jurisdiction service, where the subject matter of 
a suit is immovable property situated in Kenya and where the relief 
is sought against a person domiciled or resident outside Kenya, ser-
vice is done though the embassy (for non-Commonwealth countries) 
or the high commission (for Commonwealth countries). Leave from 
the court must be sought and the summons must first be sealed by 
the High Court. 

A party need not be doing business in Kenya to enforce a remedy 
relating to real estate in Kenya.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

The legal frameworks in Kenya relating to commercial properties and 
residential properties are fundamentally the same. However, there are 
some slight differences in respect of the consents required, taxes and 
nature of obligations of parties. These include:
• spousal consent: an estate or interest in matrimonial property may 

not be alienated without the consent of the spouse; and
• VAT: as noted earlier, VAT is payable on disposal of a commercial 

property, but not on residential property.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

Planning and land use are controlled mainly through the:
• conditions of title;
• Land Act, 2012;
• Physical Planning Act (Cap 286);
• EMCA (Cap 387); and
• Land Control Act (Cap 302).

The National Museums and Heritage Act 2006 deals with the identifi-
cation, protection and conservation of the cultural and natural heritage 
of Kenya. Under this Act, a building, area or zone can be declared a 
national monument and preserved.

Prior to undertaking a development, approval must be sought 
from the relevant county government, the Physical Planning Authority, 
the National Construction Authority and the National Environment 
Management Authority.
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12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

There are no laws in Kenya on compulsory condemnation of property. 
The law, however, allows for compulsory acquisition of property by 
the government for a purpose that is in the interest of the public, sub-
ject to fair and prompt compensation. The process is effected by the 
National Land Commission, which accords the owner and all persons 
with legitimate interests an opportunity to present their cases. Once 
the Commission ascertains the legitimacy of the alleged interests, it 
proceeds to award evaluated compensation before taking possession 
of the land in question.

One can dispute the amount awarded and where such dispute 
arises the Commission is required to place the compensation awarded 
in a special account, which will earn interest at prevailing bank interest 
rates, before taking possession of the land until the dispute is resolved.

Publication of the intention to acquire is done through the Kenya 
Gazette and County Gazette.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

Ordinarily, land cannot be seized by government without adequate 
compensation. The government, however, can reclaim land that 
was either illegally or un-procedurally obtained. Additionally, since 
2016, the Land Laws (Amendment) Act enables the National Land 
Commission to receive, admit and investigate all historical land injus-
tice complaints and make recommendations for appropriate redress.

The recommendations by the National Land Commission 
may include:    
• restitution;
• compensation;
• orders for revocation; and
• reallocation of land, which can lead to land being seized by the gov-

ernment without compensation.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

Bankruptcy and insolvency of natural persons and incorporated and 
unincorporated bodies are governed under the Insolvency Act No. 18 
of 2015. Of significance, the Act provides for alternatives to bankruptcy 
procedures by allowing for the redemption of insolvent bodies, incor-
porated and unincorporated, and natural persons as opposed to their 
liquidation or declaration of bankruptcy.

There is no automatic stay and one has to apply for the same. 
Where a suit for insolvency is filed against a company, no person 

or entity can dispose attach or sell the assets of such entity without 
leave of court.  

Where a lender’s collateral is a charge over a property, the lender 
may collect rents during bankruptcy. If, however, the lender had col-
lateral over the assets of the borrower and a charge has not been cre-
ated over a specific real estate property, a lender can only collect rents 
through the administrator or receiver.

One of the advantages of the Insolvency Act is that it emphasises 
assisting insolvent natural persons, unincorporated bodies and corpo-
rate entities to a redeemable financial position and restore sound finan-
cial standing; this can be done through reorganisation.

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

Investment entities can take the following forms:
• branch offices;
• real estate investment trusts (REITs);
• general partnerships;
• limited liability partnerships (LLPs); and
• limited liability companies (LLCs).

General partnerships and LLPs are not required to pay taxes and are 
often considered pass-through entities. To a large extent, REITs can also 
be considered as a pass-through entity because of the tax exemptions 
currently afforded to them. This, however, may not always be the case.

Regarding liability, REITs, LLCs and LLPs provide for limited lia-
bility of the owners, and thus offer the best shielding for owners.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

The preferred entities of foreigners are LLCs and LLPs, owing to the 
limited liability of the owners.

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

LLCs
LLCs are created though an online governmental portal. To incorpo-
rate, a person logs into the government’s e-citizen portal and goes to the 
office of the Attorney General and Department of Justice tab. An appli-
cation is made there. The application is a step-by-step procedure that 
requires certain information to be input as one goes along. The corpo-
ration tax for a resident LLC is 30 per cent, and the withholding tax on 
dividends is 5 per cent for residents and 10 per cent for non-residents.

Branch offices
Like LLCs, branch offices are created through the government online 
portal. Corporation tax for branch offices is 37.5 per cent. There are no 
dividend payouts for branch offices. Branch offices are common, but 
due to the high rate of corporation tax they are only preferred where 
the branch office is largely a cost centre or very little revenue-earning 
business is carried out in Kenya.

LLPs
These too are registered through the government online portal. LLPs 
are not taxed, but the drawings made by the partners are taxed. Where 
a partner is an individual, the drawings are taxed at the individual tax 
rate; if companies, they are taxed at the corporate tax rate.

General partnerships
These are registered by way of registration of business name of the 
government online portal. The tax treatment of general partnership is 
similar to that of LLPs.

REITs
These are a fairly new investment concept in Kenya and are formed 
though an application to the Capital Markets Authority. REITs are 
exempt from income taxes, except for the payment of withholding tax 
on interest, income and dividends.
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Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

Ownership of land in Kenya takes one of two forms:
• freehold tenure: an absolute ownership of an interest in land, and 

subject only to the laws relating to land use; and
• leasehold tenure: an interest in land for a specific period, subject to 

payment of a fee to the grantor.

Other rights and interests such as head lessor, right of possession and 
occupancy are recognised under Kenyan laws.

Benefits and burdens on land attach through being either registered 
against the title or recognised by law as overriding interest.

Registerable interests include:
• charges;
• easements;
• caveats; and
• inhibitions.

Unregistered interests include:
• trusts;
• rights of way, water and profits;
• natural rights to light, air and support; and
• charges on unpaid rates, electricity supply lines, telephone 

lines and poles.

Communal ownership of land is also guaranteed and protected. 
Communal land is registered in favour of the community concerned. 
Any unregistered communal land is held in trust by the county govern-
ment on behalf of the community.

There is no differentiation on the lease space for different types of 
properties (eg, retail, industrial and office).

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary in 
your jurisdiction to negotiate and agree on a term sheet rather 
than a letter of intent? Is it customary to take the property off 
the market while the negotiation of a contract is ongoing? 

Parties to an intended transaction ordinarily execute letters of offer 
before executing a binding agreement for sale. Whether or not a letter 
of offer is binding depends largely on the drafting and the content of the 
document. Courts will interpret them as per the document.

Vendors will ordinarily pull a property off the market where the pur-
chaser executed the letter of offer. Even in this instance, the letter of 
offer often limits the timelines within which the prospective purchaser 
must execute the agreement for sale, failing which the property may be 
returned to the market. After execution of the agreement for sale, the 
property is taken off the market.

20 Contract of sale

What are typical provisions in a contract of sale? 

A standard contract of sale will contain clauses on the follow-
ing, among others:
• a description of the parties and the property;
• transaction cost and payment arrangements (this is ordinarily 10 

per cent on execution of the agreement and 90 per cent on com-
pletion date. The purchase price is ordinarily held by the vendor’s 
advocates on a stakeholder basis);

• conditions precedent;
• whether the property is being sold with vacant possession;
• completion period (typically 60 to 90 days);
• completion documents to be provided by the seller in 

exchange for money;

• apportionment of prorations, which ordinarily entails the appor-
tionment of land rent and land rates as at the completion date;

• risk allocation clauses. Risk ordinarily transfers to the purchaser 
either on taking possession or on registration of the property in the 
name of the purchaser (whichever occurs earlier);

• warranties disclosure and limitation of warranties;
• dispute resolution clauses;
• capacity of the parties (when necessary);
• interest rate in respect of default; and
• what happens on breach by either party.

Investigations of genuineness of title conducted by the purchaser are 
done at the purchaser’s expense, including conducting a search.

Typical warranties and representations in contract for sale of land 
include the following:
• the vendor has not received a notice of compulsory acquisition of 

or repossession, and does not know of any intention to compulso-
rily acquire or repossess;

• the use of the property is lawful;
• no building or other structure on the property encroaches on 

adjoining property;
• each dividing fence and wall is on the boundary of the property;
• the property is not on a buffer zone, road reserve or public land;
• the property is not subject to any actual, pending or threatened liti-

gation or other proceedings;
• the seller is the beneficial owner of the property; and
• the seller is not engaged in any negotiations and has not agreed to 

transfer, charge or alienate the property to a third party.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

Environmental obligations and liabilities are borne by the prop-
erty owner. Clauses relating to environmental liability and indem-
nity are uncommon.

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract 
date and closing date? Do they cover brokerage agreements 
and do they survive after property sale is completed? Are 
estoppel certificates from tenants customarily required as 
a condition to the obligation of the buyer to close under a 
contract of sale? 

Generally no representations are made to a buyer of a property with a 
tenant in possession. The seller provides the buyer with a copy of the 
executed lease to acquaint itself with the provisions. No warranties are 
given regarding brokerage commission.

Contractually, parties agree how the property will be handed over, 
either with vacant possession or with tenants in occupation.

Estoppel certificates are not recognised or required under 
Kenyan law.    

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

The law provides that interests appearing in the land register shall bear 
priority in the order of which they were presented for registration. Thus 
a lease ordinarily ranks above a security instrument if it was first in 
presentation for registration.
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Should a lender exercise the rights of sale of property or other rem-
edies available to it, it does so subject to the rights of the lessee.

It is unusual in practice to require a subordination or a non-
disturbance agreement, but in large-value lending subordination 
may be required.

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

Security deposits are very common in leases. In a sale transaction, the 
contract ordinarily provides for the transfer of the deposit to the new 
owner. Rent escalations are agreed to contractually in the lease instru-
ment and therefore rent resets and reviews are quite uncommon.

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

Conducting an official search at the land registry against the title is the 
bare minimum action taken prior to crystallising any land transactions. 
The government guarantees title, but the same may be subject to chal-
lenge (see question 13).

In addition to conducting a search, buyers protect themselves by:
• requiring sellers to give certain warranties and indemnities;
• engaging a surveyor to confirm the status and location of 

the premises;
• undertaking historical searches on the property by reviewing the 

correspondence files; and
• seeking information relating to the property from other authori-

ties, such as the county government and the survey offices.

Priority of documents is based on the basis of the first to present for 
registration at the land registry. However, in the contract parties may 
agree to a different priority.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

It is not the practice in Kenya to have engineering or environmental 
reviews conducted.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

It is within the purview of lawyers to review leases. In reviewing leases, 
lawyer seek to establish the scope of liability of their respective clients. 
Issues such as use, improvement and maintenance of the property, 
insurance, consequences of default and yielding up of the property are 
negotiated in a lease. 

28 Other agreements

What other agreements does a lawyer customarily review? 

In addition to reviewing leases, advocates review any headleases, 
easements, caveats and restrictive agreements noted against the title. 
They also review licences and approvals, service agreements, valuation 
reports and zoning reports. Lawyers also ordinarily review the Ndung’u 
Report and Kenya Gazettes to try to ascertain whether the property was 
possibly illegally acquired.

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

The closing of sale, lease and financing transactions is very different. On 
the completion date for a sale, a typical list of deliverables will include:
• the original title;
• an executed transfer in respect of the property in favour of the buyer;
• spousal consent (if applicable);
• land rent clearance certificate;
• rates clearance certificate;
• consent to transfer;
• colour passport photos of the seller or the seller’s directors;
• copies of the seller’s personal identification number certificate;
• copies of the seller’s identity card, certificate of incorporation or 

certificate of registration (as applicable); and
• a map of the property.

In respect of financing, the above documents are required, save that a 
duly executed instrument is required in place of a transfer and the pho-
tos are not required.

Following completion, valuation and stamping commences and 
thereafter registration. This process ordinarily takes between two to five 
weeks form the completion date.

Land rent and land rates are typically apportioned as at the 
completion date.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

The general practice is that completion should occur at the office of the 
vendor’s advocate. In practice, this does not happen and documents are 
just sent to the purchaser’s lawyers. In any event, either party must exe-
cute the instrument in the presence of an advocate or other authorised 
person who witnesses and confirms that the instrument is being freely 
and voluntarily executed.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

The remedies available to either party in a sales contract are either as 
provided by law or contractual. In most contracts, however, parties 
agree on the remedies available to either party for breach. The remedies 
ordinarily available to a seller are specific performance, retention of the 
deposit, or the deposit and the cost of disposal of the property to a third 
party. The buyer, on the other hand, may sue for specific performance 
or call for a refund of the deposit. Either party may also sue for damages.   

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

As a matter of practice, a lease agreement will generally include the 
remedies that each party is entitled to in case of any default or breach by 
the other party. A tenant’s remedies are mainly:
• termination of the lease;
• a suit for breach; 
• injunctive relief against the landlord to compel the landlord to:

• carry out required repairs; and
• cease entry of the premises at unreasonable times; or

• to stop an eviction without notice or a court order.

A landlord may, on the other hand, terminate a lease and enter into pos-
session, which results in the eviction of the tenant. To evict the tenant, 
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the landlord has to apply for an eviction order from a court of law. The 
landlord may also demand interest, or bring an action for recovery of 
rent arrears and damages or ‘distress for rent’ (the latter allows the land-
lord to seize and sell movable goods on the leased premises for payment 
of rent arrears due).

An injunction can also be sought to restrain the lessee from com-
mitting any breach or further breach of the lease terms.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

The main type of security instrument in Kenya available to lenders over 
real estate is a legal charge. The charge can be either formal or informal.

A formal charge must be in writing and registered. A chargee 
shall not be entitled to exercise the remedies in the charge unless it 
is registered. 

An informal charge is created where a charge is in writing but not 
registered, or by deposit of documents evidencing title to the land.

Other types of security instruments available to lenders include a 
deed of assignment of rental income and an all-asset debenture over 
the assets of the borrower where the borrower is a corporation. The 
methods of enforcement for each security instrument differ based on 
the rights in the instrument and the provisions of law.

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

Ground lease financing is not ordinarily available in Kenya. Where there 
is a ground or head lessor, the lender will procure that such lessor grants 
his or her consent to the lending (however, this does not prejudice the 
rights of the head or ground lessor). Additionally, the lender will require 
the borrower to comply with all the terms of the head lessor.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

To create a security, the borrower makes an application to the lender for 
a loan and offers the property as security. The lender then performs due 
diligence over the property and the borrower.

The lender also undertakes a valuation to determine the value 
of the property. Once satisfied, the borrower is issued with a letter of 
offer setting out the terms on which the facility is to be given. A law-
yer is then instructed to create a security instrument. In creating the 
instrument, the lawyer ought to incorporate certain standard provisions 
under the Land Act.

Perfection of security entails the registration of the security in 
favour of the lender at the applicable land registry. Prior to booking the 
security instrument for registration, the instrument must be assessed for 
stamp duty, stamp duty paid and the document stamped. Additionally, 
the consent and clearances required in respect of a property disposal as 
provided in question 28 must be procured beforehand and presented 
together with the security instrument at registration.

Where the borrower is a company, the instrument must also be reg-
istered at the companies registry, and where the collateral constitutes 
movable property, a notice must be filed at the collateral registry.

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

Third-party real estate valuations and appraisals are required by lend-
ers. Prior to approving a facility, lenders will require the borrower to 
contract the services of a land valuer, from a panel of valuers approved 
by the lender, to conduct the valuation.

Under the Valuers Act (Cap 532), a valuer/appraiser must be:
• a holder of a bachelor’s degree or diploma from a recognised uni-

versity or college;
• registered as a valuer and issued with a certificate of registration;
• a full member of the Institution of Surveyors of Kenya; and
• a member of the Valuers Registration Board.

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

Lenders in other jurisdictions ordinarily give loans to borrowers in 
Kenya. Such lenders do not require any special licences or qualifica-
tions. There is, however, an obligation on the lender to pay withholding 
tax at the rate of 15 per cent on interest (unless there is a double tax 
agreement in place).

The taxes payable in recording a security instrument is stamp duty, 
typically computed at 0.1 per cent of the value of the security. A regis-
tration fee of 500 shillings is also payable on booking the instrument 
for registration.

A transfer of charge can transfer a security instrument, and is 
exempt from stamp duty. The debt can also be assigned.

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

The Banking Act (Cap 488) sets the maximum interest rate on loans at 
4 per cent above the Central Bank of Kenya’s rate. Lender costs are not 
generally interpreted as interest in computing the total interest payable.

The Act expressly prohibits persons from entering into agreements 
or arrangements to borrow or lend at an interest rate in excess of that 
prescribed by law. A financial institution that contravenes the provi-
sions on interest capping commits an offence. On conviction it is liable 
for a fine or, if in default, the chief executive officer is liable to imprison-
ment for a term of no less than one year.

The application of the provision on interest capping is restricted to 
banks and financial institutions licensed under the Banking Act. This 
effectively excludes foreign banks and financial institutions and other 
lenders in Kenya not licensed under the Banking Act.

When a loan becomes non-performing, the maximum amount that 
a bank can recover from a debtor is the sum of:
• the principal owing;
• interest as contractually agreed between the debtor and bank, 

not exceeding the principal owing when the loan became non-
performing; and

• expenses incurred in the recovery of any amounts owed 
by the debtor.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

The Land Act 2012 and the Land Registration Act 2012 govern enforce-
ment of charges over land. Where a chargor is in default of its obliga-
tions to a chargee for more than 30 days, the chargee is required to 
serve notice upon the chargor to remedy the default. If the chargor 
does not remedy the default within 90 days from the date of service, 
the chargee may:
• sue the borrower for any money due and owing under the charge;
• appoint a receiver of the income of the charged property;
• lease or sub-lease the charged property;
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• enter into possession of the charged property; and
• sell the charged property.

There are no hard-and-fast rules regarding the exercise of one remedy 
at a time or preferring one over the other, but the lender is restricted to 
the remedies availed in law and in the security instrument.

When selling the chargor’s property, the lender must serve the 
charged with a 40-day notice period, in addition to the notice above.

Lenders are encouraged to exercise all other remedies before suing 
the borrower for monies owed, and courts may stay proceedings for 
recovery of monies until the chargee has exhausted all other remedies 
available to it.

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

A lender is allowed to recover the difference between the sale value/
recovered amount and the loan balance. This may be done by filing a 
claim in court claiming the balance as a civil debt or by enforcing against 
any other securities held in respect of the debt, such as guarantees.

In filing a claim to recover the deficiency, the same must be filed 
within six years of when the cause of action arose (ie, from when the 
initial demand was issued). The time may be extended if there are 
intervening factors. 

There are no prescriptions in law detailing the amount and method 
of calculation of the deficiency, as long as it is evidenced that the 
lender, in calculating the amount due, complied with the law and the 
contractual terms, and acted reasonably in disposing. 

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

A lender may appoint a receiver of the income of the charged land or 
lease the charged land prior to taking possession of the charged land.

A lender may also take possession of the charged land. The right is, 
however, only exercisable through a court order. A chargor in posses-
sion has additional obligations, including:
• managing the charged land and taking its profits, and being 

accountable to the chargor for all amounts received;
• paying the principal the loan, land rent and land rates;
• keeping and repairing the buildings on the property;
• renewing a lease previously granted by the chargor but not grant-

ing a lease over the charged land; 
• ensuring that appropriate insurance is taken;
• using the land in a sustainable manner; and
• performing and complying with the obligations and covenants of 

the lease, where the interest is leasehold.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

A charge over immovable property does not provide for recourse other 
than through the collateral. An all-asset debenture, however, provides 
for recourse through all the assets of the borrower. To have better 
recourse, a lender may require the borrower to create additional secu-
rities such as guarantees, assignment of rental income and third-party 
charges, among others.

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

Cash management and reserves are not ordinarily required in Kenya.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

The more common forms of credit enhancement include issuing letters 
of credit, posting collateral, increasing cash reserves and taking insur-
ance on payments, among others. 

Guarantees for ‘bad boy’ acts are not common; rather, lend-
ers will require personal guarantees for a limited amount or the 
whole of the debt.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

The covenants common in loan documents relating to property include:
• continuing security clauses and further advance covenants;
• a charging clause and an agreement on the amount ultimately 

recoverable;
• covenants to pay and perform;
• restrictions and further assurance;
• covenants on the use and maintenance of the property;
• the date of redemption covenants;
• negative pledge not to create other interests over the property 

without the consent of the lender;
• restrictions on disposal of the asset charged;
• covenants on tacking and consolidation clauses;
• clauses on the remedies available to the lender;
• clause on remedies available to the charge; and
• retention of title covenants.

There is no differentiation between covenants for freehold and 
leasehold financing.

46 Financial covenants

What are typical financial covenants required by lenders? 

At the point of applying for financing, a financier assesses the lending 
on a loan-to-value ratio; however, as a financial covenant, financiers 
are often concerned with debt-to-service ratios, leverage ratios and the 
compliance by the borrower with financial reporting requirements.  

Lenders may, as a further measure, require the borrower to under-
take regular appraisals and valuations of the borrower or the collateral. 

Update and trends

Kenyan land laws were enacted in 2012 to consolidate and 
centralise land registration and ownership regimes. Amendments 
were made in 2016 and subsidiary legislation passed between late 
2017 and early 2018.

The digitisation of land registry services is also being 
promoted, and services such as obtaining land rent, land rates 
statements and acquisition of land rent clearance certificates can 
now be undertaken online. There is also a taskforce charged with 
coming up with recommendations for digitising of most, if not all, 
services offered at the land registry.
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47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

A security right over movable property must:
• be in writing and signed by the grantor;
• identify the secured creditor and grantor;
• describe the secured obligation (except in the case of an agreement 

that provides for the outright transfer of a receivable); and
• describe the collateral.

In perfecting the same, the instrument must be stamped and a notice of 
the creation of a security right over movable property registered at the 
collateral registry (an online registry) and any other registry required 
for the specific property. A control agreement is not required to per-
fect the security.

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

Kenyan lenders do not ordinarily require a borrower to be an SPE. Most 
borrowers, especially in real estate, will ordinarily create an SPE for 
each asset or project in order to ring-fence their risks. In granting facili-
ties, lenders will insist on lending to the parent entity, with the assets of 
the SPE forming part of the collateral.

Nyawira Kirubi nkirubi@mman.co.ke 
Wangila Masinde wmasinde@mman.co.ke

1st Floor, Wing B
Capitol Hill Square
Off Chyulu Road
Upper Hill
PO Box 8418-0200
Nairobi
Kenya

Tel: +254 20 259 69 94
Fax: +254 20 273 75 75
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Malta
Christian Farrugia, Damien Degiorgio, Denia Ellul and Madeleine Fenech
Fenech Farrugia Fiott Legal

General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

Malta’s legal system is a hybrid one. Its development over the centu-
ries was influenced by both civil law and common law principles. Being 
a European Union member state, Malta also fully conforms with EU 
regulations and directives. While the island’s legislation regulating 
the corporate, transport, insurance, tax and financial services sectors 
(among others) is largely modelled on English law, the laws governing 
the ownership, letting, transfer and encumbrance of immovable prop-
erty are regulated by civil law principles.

Prohibitory injunctions can be requested under Malta’s legal sys-
tem. A claimant may file a precautionary injunction to prohibit, for 
instance, the unlawful transfer of immovable property or the destruc-
tion or demolition of property pending the outcome of the action on 
the merits before the competent court. A claimant cannot, however, 
file an injunction to prohibit someone from filing an action in court, as 
this would be deemed to be in breach of the right to a fair hearing, as 
protected under Maltese law and the European Convention on Human 
Rights (ECHR), which forms an integral part of the laws of Malta.

Maltese courts rule on the basis of positive law and not in equity, 
except in the case of disputes before the Small Claims Tribunal, which 
can hear money claims below a value of €5,000.

The general norm under the Maltese Civil Code is that a contract 
with clear and unambiguous terms must be construed accordingly, 
provided that where the literal meaning differs from the common 
intention of the parties, as clearly evidenced by a reading of the con-
tract as a whole, the intention of the parties must be given precedence. 
Moreover, the terms of a contract must be interpreted with reference 
to one another, giving to each clause the meaning resulting from the 
whole instrument.

Contracts regulating the transfer of title on property must be in 
writing. Until 2010, it was possible for parties to enter into oral letting 
agreements and one can still find pre-2010 leases that are not regulated 
by written contracts. Oral leases made before 2010 are still valid. Since 
2010, however, contracts of letting and hiring of urban property and of 
residences and commercial tenements must be in writing to be valid.

The islands of Malta and Gozo are regulated by the same laws, 
which do not vary in scope in any territory.

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

As a condition of validity, real rights over immovable property, includ-
ing the transfer of ownership, must be recorded in writing by means of 
a public deed published by a notary public having a warrant to practise 
in Malta and must be registered with Malta’s Public Registry. Securities 
or privileges over immovable property must also be registered to be 
valid and to hold a ranking before other interests.

Depending on the location of the property being transferred, the 
transfer may also have to be registered with Malta’s Land Registry 
under the Land Registration Act (chapter 296 of the Laws of Malta).

Leases and personal rights over immovable property are not sub-
ject to any public registration formalities.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

The letting of property must be made by means of a private written 
contract and must include, as a condition of validity, certain minimum 
requirements, such as the agreed amount of rent payable and the dura-
tion of the lease. The transfer of leasehold, which is a personal right, 
is not subject to any registration formalities, or to the payment of any 
statutory taxes or stamp duties upon transfer.

On the other hand, the transfer of immovable property, or of real 
rights over immovable property, must be made by means of a public 
deed published by a notary and is subject to the payment of:
(i) Notarial fees: these are established by law and the Notarial 

Council. Notarial fees are subject to value added tax (18 per cent as 
at 2017) and are customarily paid by the buyer.

(ii) Final withholding tax: subject to several exemptions and variations 
laid down in the Income Tax Act, a final withholding tax of 8 per 
cent on the total value of the property transferred less any broker-
age fees (reduced to 5 per cent if the property, not forming part of 
a project, is transferred within five years of the date of acquisition 
and increased to 10 per cent if the property was acquired before 
1 January 2004) is payable by the seller. One of the more important 
exemptions to this tax applies where the property sold was owned 
and occupied by the seller for a consecutive period of at least three 
years immediately preceding the date of transfer.

(iii) Stamp duty: subject to a number of exemptions, stamp duty (5 
per cent as at 2017) is payable by the buyer. A lower rate of stamp 
duty of 3.5 per cent applies on the first €150,000 of the purchase 
price where the property is acquired as the buyer’s sole ordinary 
residence. This reduction does not apply if the purchaser requires a 
permit from the Ministry of Finance to acquire the property under 
the Immovable Property (Acquisition by Non-Residents Act) 
Chapter 246 of the Laws of Malta.

A person who is not resident in Malta and who is resident for tax pur-
poses in another country may opt out of the final withholding tax sys-
tem (referred to in (ii) above) if that person provides to the notary who 
publishes the deed of transfer a statement, signed by the tax authori-
ties of the country of that person’s residence, confirming that person’s 
residence in that country and certifying that the person is subject to tax 
in that country on gains or profits derived from the transfer of immov-
able property situated in Malta. In this case, a 7 per cent provisional tax 
on the transfer of property made on or after 1 January 2015 will apply. 
This tax will not be subject to any refund under article 48 of the Income 
Tax Management Act. No claim can be made to reduce the 7 per cent 
provisional tax payable.

The above-mentioned taxes and stamp are established by law and, 
when applicable, cannot be derogated from.
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4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

Acquisitions by individuals
Individuals who are not citizens of a European member state may not 
acquire any immovable property in Malta, unless they are granted a per-
mit to do so by the Ministry of Finance (an AIP permit) in terms of the 
Immovable Property (Acquisition by Non-Residents) Act, chapter 246 
of the Laws of Malta.

Citizens of all EU member states, including Maltese citizens, who 
have resided in Malta continuously for a minimum period of five years 
at any time preceding the date of acquisition may freely acquire immov-
able property without the necessity of obtaining an AIP permit.

Citizens of EU member states, including Maltese citizens, who 
have not resided continuously in Malta for a minimum period of five 
years may only purchase a primary residence or immovable property 
required for their business activities or supply of services without the 
necessity of obtaining an AIP permit.

Citizens of all EU member states, including Maltese citizens, who 
have not resided continuously in Malta for a minimum period of five 
years require an AIP permit to acquire immovable property for second-
ary residence purposes.

There are defined zones in Malta, referred to as ‘special desig-
nated areas’, where there are no restrictions on the acquisition of 
immovable property.

No restrictions apply to the acquisition of immovable property in 
Malta through inheritance.

Acquisitions by entities
A body of persons, other than a commercial partnership, established in 
and operating from an EU member state may acquire immovable prop-
erty that is required for the purpose for which it has been set up, as long 
as it is directly controlled by citizens of an EU member state. 

A commercial partnership established in and operating from an EU 
member state (therefore including Malta) may freely acquire immova-
ble property that is required for the purpose for which it has been set up, 
if at least 75 per cent of its share capital is held by a person (or persons) 
who is a EU member state citizen.

Any other body of persons will require a permit, which is only 
granted if the property is required for an industrial or touristic project or 
as a contributor to the development of Malta’s economy.

The above rules apply to the acquisition of immovable property, but 
do not apply to leases. Persons of any nationality who take up residence 
in Malta can take a property on lease without having to apply for any 
government permits to do so.

‘Know Your Customer’ and due diligence processes are carried out 
whenever a property is being bought or sold, in compliance with anti-
money laundering regulations.

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

Malta’s foreign exchange rules conform to relevant EU regulations, 
although some controls still exist to facilitate the enforcement of money 
laundering laws and tax collection; however, there are no foreign 
exchange controls that might negatively affect a transfer of property.

No restrictions on the repatriation of the proceeds of sale of 
immovable property apply, provided that all taxes due on the sale have 
first been settled and clearance is received from the Inland Revenue 
Department to this effect.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

The owner of a property may be liable in contract or in tort for any 
damage or injury caused to third parties. He or she will be prima facie 

responsible for whatever happens within or from his or her property, 
including for any damage to neighbouring properties as well as for 
death or injury to contractors, customers or guests. The same applies to 
tenants occupying a property under title of lease.

This presumption is nonetheless rebuttable if any owner or tenant 
proves that he or she did not cause the damage or injury, abided by the 
required standards of care and diligence in the maintenance and use of 
the property, and did not act in a negligent manner in his or her owner-
ship or use of the property.

Any liability in contract or in tort which arises will not affect sub-
sequent owners or foreclosing lenders unless, of course, the claim-
ant manages to secure his or her rights to compensation or a judicial 
hypothec (see question 33), in the case of a final judgment on the merits 
of the claim, over the immovable asset. In the latter case, the sale of 
the immovable asset could be interrupted via a warrant of prohibitory 
injunction issued by the courts of Malta preventing the transfer of the 
property as a precautionary measure to secure the claimant’s rights. 
Secured lenders would be able to exercise their prior ranking security 
over the immovable property against a judicial hypothec.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Owners can generally protect themselves from liability by:
• taking appropriate measures to comply with health and safety regu-

lations in the use of their property;
• regularly maintaining their property; 
• ensuring that third parties making use of the property are not 

exposed to any physical risks;
• giving clear notice of any dangers; and
• taking out an insurance policy that generally covers the owner 

against accidental loss or damage to the buildings and contents, 
accidental loss or damage to personal belongings and valuables, 
and liability to third parties.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws rules 
in your jurisdiction? Are contractual choice of law provisions 
enforceable?

Chapter 482 of the Laws of Malta was enacted to provide for the 
ratification of the 1980 Rome Convention on the Law Applicable to 
Contractual Obligations, which harmonises the rules concerning the 
choice of law provisions applicable to contractual obligations among 
EU members. Subject to certain exceptions, the Convention applies to 
situations involving a choice of laws, even in situations where the law 
that is elected is that of a non-contracting EU state.

As a rule, the parties to a contract may freely choose the law govern-
ing the contract and indicate the court that will claim jurisdiction over a 
future potential dispute. In the case where the signatories to a contract 
have not made an explicit choice of applicable law, the agreement is 
governed by the law of the country to which it is most closely connected 
on the basis of the principle of the proper law.

Nevertheless, in the absence of a specific choice of law provision, 
this rule does not apply where, among other things, the contract in 
question concerns immovable property. In line with the Convention, 
Malta applies the law where the property is situated as the governing 
law of a transaction involving title to property in Malta.

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

The two courts in the islands of Malta that determine issues relating 
to property ownership are the First Hall of the Civil Court, for proper-
ties situated in the island of Malta, and the Court of Magistrates (Gozo) 
Superior Jurisdiction, for properties situated in the island of Gozo.
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The Court of Appeal, Superior Jurisdiction determines appeals 
from decisions of both these courts.

The Rent Regulation Board deals with disputes relating to leases.
The owner or tenant of a property should always be involved in any 

dispute relating to his or her ownership or tenancy rights and obligations.
Regulation (EU) No. 1,215/2012 of the European Parliament and of 

the Council of 12 December 2012 on jurisdiction and the recognition 
and enforcement of judgments in civil and commercial matters, which 
forms part of Maltese law, establishes that in proceedings that have as 
their object rights in rem in immovable property or tenancies of immov-
able property, jurisdiction is vested in the courts of the member state in 
which the property is situated.

However, in proceedings that have as their object tenancies of 
immovable property concluded for temporary private use for a maxi-
mum period of six consecutive months, the courts of the member state 
in which the defendant is domiciled may also enjoy jurisdiction, pro-
vided that the tenant is a natural person and that the landlord and the 
tenant are domiciled in the same member state.

The service of parties in other jurisdictions is regulated by the 
Hague Convention for non-EU member states and by EU regulations 
for EU member states. The Office of the Attorney General is the author-
ity tasked with the process in Malta.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

There are no significant differences between the laws regulating the 
ownership and financing of commercial and residential properties, 
apart from a number of fiscal differences that mainly benefit individual 
residential property sellers and buyers.

Malta’s Civil Code does treat tenanted commercial and residential 
properties differently in one material respect, which was introduced in 
2009: protected leases (generally those that pre-date 1995) in respect of 
commercial properties will terminate in 2028, while residential leases 
will terminate upon the demise of the last family member of the tenant.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

Planning and land use is regulated by the Development Planning Act 
(DPA) and regulations issued thereunder. The Planning Authority is 
tasked with the issuance of permits for the development, alteration 
or refurbishment of properties. The construction and development of 
property are not possible without a development permit. Development 
within ‘Outside Development Zones’ is, subject to a few exceptions 
established in the DPA, prohibited.

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

The Constitution of Malta establishes the protection of persons against 
the expropriation of their property without compensation. While Malta’s 
government has a right to expropriate property for a public purpose, it 
can do so only subject to the payment of adequate compensation to the 
owner. This exercise is subject to the scrutiny of the Maltese courts and 
of the European Court of Human Rights in terms of the ECHR, which is 
enshrined in Malta’s legal system.

Subject to agreement between the government and the owner, 
compensation may take the form of an exchange of properties in lieu of 
payment of monetary compensation.

There are no exceptions to the rule imposing upon the government 
of Malta an obligation to provide adequate compensation for the expro-
priation of property.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

The government may seize assets, including property, without com-
pensation when an individual is found guilty of certain crimes, such as 
crimes related to illicit drug trafficking or money laundering. The said 
seizure is subject to a court order and may be challenged in court.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in your 
jurisdiction. 

An individual, or his or her creditors, may file bankruptcy proceedings. 
A declaration of bankruptcy is given by court order.

The administration of all the assets, including immovable property, 
of an individual who is declared bankrupt is vested in a court-appointed 
official, generally a lawyer, who is responsible for their sale to settle any 
debts due by the bankrupt. The administrator is empowered to collect 
any rents due on leased property forming part of the bankrupt’s estate.

The creditors are ranked, according to each and every property, in 
line with any security they may have in respect of the said property.

Furthermore, in case of insolvency, Maltese law contemplates two 
types of ‘winding up’ by a company: voluntary winding up (members’ 
voluntary winding up) and winding up by the court. 

In a voluntary winding up, the directors pass a resolution for the 
dissolution and consequential voluntary winding up of a company, and 
a liquidator is appointed. The directors are obliged to make a declara-
tion of solvency to the effect that they have made a full inquiry into the 
affairs of the company and have thus formed the opinion that the com-
pany will be able to pay its debts in full within a period not exceeding 12 
months from the date of dissolution. 

In a winding up by the court, a request may be made by application 
by the company, or by any debenture holder, creditor or contributory, 
for the winding up of a company if the company has resolved to do so or 
the dissolution and winding up of the company if its business has been 
suspended for an uninterrupted period of 24 months or it is unable to 
pay its debts, among other causes. The court is entitled to make an order 
dissolving the company and providing for its consequential winding up. 

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

Investment entities can take various forms under the laws of Malta. The 
most commonly used forms are:
• limited liability companies (LLC);
• general and limited partnerships;
• investment companies with variable share capital; and
• trusts and foundations.

Overseas companies (ie, companies established outside Malta), as well 
as foreign partnerships, trusts and foundations, can set up branches 
or establish themselves in Malta and register for tax to carry out their 
activities in Malta.

Apart from the general partnership, where partners are personally 
liable for the liabilities of the partnership, all other entities afford dif-
ferent levels of limited liability or segregation of assets to their ultimate 
owners or beneficiaries.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

Foreign and non-resident investors have a right to establish general and 
limited partnerships, companies, trusts and foundations under the laws 
of Malta. The most commonly used are LLCs and trusts, due to inves-
tors’ familiarity with their structures.
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17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

Partnerships and companies must be registered with the Registry of 
Companies through the submission of a deed of partnership or memo-
randum and articles of association. Companies must annually submit 
an annual return, as well as audited financial statements for their finan-
cial year. The Registry of Companies applies monetary penalties in the 
event of non-compliance.

Trust settlements are generally established by a deed of trust. A 
trust deed does not need to be registered with any authority, but if the 
trustee acting for the trust is registered for tax, he or she must annually 
submit a tax return with the Inland Revenue Department.

Foundations are established by a deed of foundation by notarial 
deed and registered with the Registrar for Legal Persons. If regis-
tered for tax, they must also submit an annual tax return with the 
Inland Revenue.

Any entity that deals in immovable property in Malta must pay tax 
on profits generated from the letting of the property. With some excep-
tions, Maltese law applies a system of final transfer taxes on the sale 
price of immovable property and stamp duty of 3.5 per cent to 5 per cent 
on the same price. Income from the letting of both residential and com-
mercial properties is subject to annual tax rate of 35 per cent on the net 
rental income or, at the taxpayers’ option, at a flat rate of 15 per cent on 
gross rental income.

All entities dealing in immovable property in Malta are subject to 
tax and there are no particular advantages in the use of one type of 
entity in preference to another.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

The main categories of interests in real estate that are recognised under 
the laws of Malta include the titles of:
• ownership and co-ownership;
• letting or sub-letting (leaseholds);
• use and habitation;
• usufruct; and
• perpetual or temporary emphyteusis (ground rent).

Absolute ownership over an immovable asset grants the owner the 
right of full use and disposal of the asset subject to any third-party 
rights or servitudes set out in the deed of purchase. The right lease over 
an immovable is a personal right that grants the tenant the use and 
enjoyment of the property, subject to the terms of the lease agreement. 
A person who occupies a property without a valid title does not enjoy 
any legal rights over it, and his or her occupancy and possession can be 
terminated by eviction through court proceedings.

While it is mandatory for the transfer of title of ownership over 
immovable property as well as the establishment of real rights (includ-
ing easements) thereon to be drawn up by a public deed under pain 
of nullity, this rule does not apply to lease agreements, which can be 
freely negotiated between the landlord and the tenant and do not need 
to be executed before a notary public.

Condominiums are regulated by the Condominium Act. It is now 
commonplace for deeds of sale of properties of blocks of apartments 
or units within residential or commercial complexes to incorporate ad 
hoc condominium rules, subject to the mandatory provisions of the 
Condominium Act.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary in 
your jurisdiction to negotiate and agree on a term sheet rather 
than a letter of intent? Is it customary to take the property off 
the market while the negotiation of a contract is ongoing? 

It is not customary in Malta for parties to a contract of sale of immov-
able property to enter into a non-binding agreement and the courts 
of Malta, if seized with dispute involving such an agreement, would 
not enforce it.

The form of agreement, which is almost invariably entered into 
between a prospective seller and buyer of immovable property in Malta 
prior to a binding contract of sale, is known as a promise of sale agree-
ment (POS). The POS constitutes a mutual undertaking by the parties 
to appear on the final deed of sale and purchase, subject to the terms 
and conditions set out therein. A POS will usually contain, among other 
things, the details of the parties to the sale, an accurate identifying 
description of the immovable property, the consideration of the price 
to be paid for the property, the deposit to be made by the purchase on 
account of the purchase price or in earnest, conditions relating to any 
financing or planning permit requirements, and the duration of the POS.

Pending the negotiation of a POS, a seller is not legally obliged to 
take the property off the market. But once a POS is signed, the parties 
are legally bound to its terms and the property cannot be sold to third 
parties without legal consequence.

20 Contract of sale

What are typical provisions in a contract of sale? 

The sale of an immovable property is made by a public deed under pain 
of nullity. Title searches over the property evidencing good title to the 
property are, with very rare exceptions, carried out by the notary prior 
to publication of the deed of sale at the charge of the buyer. A deed of 
sale will typically include a warranty of peaceful possession in favour 
of the buyer secured by a general hypothec over the seller’s assets, pre-
sent and future, as well as warranties in respect of the construction of 
the property subject to valid building permits. A seller will pay transfer 
taxes upon the deed of sale while the buyer pays stamp duty, at rates 
established by law.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-up? 
Are clauses regarding long-term environmental liability and 
indemnity that survive the term of a contract common? What 
are typical general covenants? What remedies do the seller 
and buyer have for breach?

Environmental clean-up provisions are not common under Maltese law.

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract date 
and closing date? Do they cover brokerage agreements and 
do they survive after property sale is completed? Are estoppel 
certificates from tenants customarily required as a condition 
to the obligation of the buyer to close under a contract of sale? 

The seller of a property subject to a lease in favour of an existing tenant 
will usually refer to the lease agreement in the deed of sale, attaching 
a copy of it as an annex, and warrant the validity of the lease and the 
fulfilment by the tenant of all his or her obligations thereunder.

A POS agreement typically include a seller’s undertaking that the 
property will be transferred free and unencumbered and with vacant 
possession on the date of the final deed of sale. If, however, the property 
is subject to a lease and therefore not vacant, the seller can be requested 
to undertake that the terms and conditions of the lease will not be 
amended or varied and remain unchanged until the sale is completed.
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23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

Maltese law does not specifically regulate the priority or subordination 
of leases over security interests in immovable property. The judicial 
sale by auction of a property upon the application of a lender does not 
impinge on the validity of the lease agreement, which is binding upon 
the purchaser in whose favour the property is adjudicated.

Lenders typically prohibit borrowers from letting the security prop-
erty without the lender’s prior approval. They do not require tenants 
to enter into subordination or non-disturbance agreements with them 
but could, when granting their approval, require the tenants to pay the 
applicable rent directly into the borrower’s account with the lenders.

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

Security deposits on letting agreements are commonplace in Malta. 
These usually take the form of an agreed cash payment held by the 
landlord until termination of the lease or an irrevocable bank guaran-
tee with an expiry date coinciding with the date of termination. Letting 
agreements commonly contain in-built rent revision mechanisms 
based either on a fixed periodic percentage increase or on an increase 
pro rata to the officially reported increase in Malta’s cost of living 
(retail price index).

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

Title searches on immovable property are carried out at Malta’s pub-
lic and land registries, prior to publication of the deed of sale and pur-
chase. These searches are carried out by the notary engaged by the 
purchaser who, unless he or she is exempted from responsibility there-
for, will prepare a written report confirming the title searches. 

Planning permit confirmations in respect of the property pur-
chased can also be obtained from the Planning Authority. A purchaser 
may also, separately, request a legal opinion to be prepared by a lawyer 
instructed to verify the notary’s title searches and provide his or her 
confirmations thereof.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

Engineering and environmental reviews are not customary under 
Maltese law.   

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

The choice of whether to engage a lawyer to review a lease agreement 
or not is the client’s, but in the case of more complex lease agreements, 
lawyers are very frequently consulted. A lawyer will commonly look 
into any property management agreements or condominium rules 

which apply to the leased property. Lenders do not typically require 
that property management agreements, if any exist, be subordinated 
to financing security instruments.

28 Other agreements

What other agreements does a lawyer customarily review? 

Prior to publication of a deed of sale, it is customary for lawyers to 
review the POS agreement, the Public Registry searches over the title 
to the immovable property, deeds establishing any servitudes or other 
real or personal rights over the same property, the applicable brokerage 
agreement and any specific condominium rules that may apply.

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

A lawyer preparing for a closing of an acquisition, leasing or financing 
will customarily review the draft agreement to ensure that it reflects 
the parties’ intentions and contains all agreed conditions, representa-
tions and warranties that protect the client’s interests. The lawyer will 
also typically examine the searches to the title over the property, ensure 
that any written authorities for the signature and execution of the deed 
are original, validly executed and attested by a notary, and all ancillary 
documents to the deeds properly prepared. The financing of a property 
acquisition and the deed of acquisition are usually entered into simul-
taneously and in the same deed.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

Contracts of sale or financing of immovable property as well as lease 
agreements must be signed by the parties thereto or their authorised 
attorneys. If entered into by public deed, the contract is also signed 
in the presence of the notary publishing it. Contracts may be signed 
in any location.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

If a party to a POS agreement fails to complete the sale without a justifi-
able reason at law, the other party may demand the specific enforce-
ment of the agreement or claim damages. There are two main types 
of down payment to which parties to a POS may agree: one can either 
choose to leave a deposit (that is, a sum on account of the final price, 
which is refundable if the sale does not go through for a valid reason 
or can be made forfeitable in favour of the seller if the sale is not com-
pleted by the purchaser without a valid reason); or else one can also 
choose to pay a price in ‘earnest’. In the latter case, each party is at lib-
erty to recede from the contract; however, the party paying in earnest 
must forfeit such payment in earnest and the party receiving the pay-
ment in earnest must return double the amount thereof. In the case of 
a deposit, there is an obligation on both parties to appear on the final 
deed of sale. If the sale is not carried out due to a default of one of the 
parties, the defaulting party is obliged to make good the damages suf-
fered by the other party, unless there are justifiable grounds at law that 
allow for the recession of the contract without consequences. Thus, a 
seller may be able to retain a purchaser’s deposit if the purchaser fails 
to appear on the final deed of sale without any justifiable reasons at law.

If a lender enters into an agreement to finance the purchase of 
real estate and undertakes to do so, the obligation can be specifically 
enforced against it and damages for default also claimed, unless the 
undertaking is subject to the fulfilment of a number of conditions by 
the borrower that remain unfulfilled.
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32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

Landlords and tenants who enter into a lease agreement may take judi-
cial action against the other for material breach of contract where the 
terms of the agreement are violated and also seek termination of the 
lease. Damages may also be claimed.

The eviction of a tenant of a residential or commercial property can 
only be demanded through the courts.

The remedies available at law for breaches of residential or com-
mercial leases do not differ depending on the type of property.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

Typically, a lender financing the acquisition or construction and devel-
opment of real estate (legally referred to as immovable property in 
Malta) will register a special privilege, a general hypothec, as well as a 
special hypothecary charge over the same asset to secure the lender’s 
rights to repayment of the loan facility.

A hypothec is essentially a right created over the property of a 
debtor, for the benefit of a creditor as a security for the prospective 
fulfilment of an obligation. The difference between a special hypothec 
and a general hypothec is that the latter affects all property, present and 
future, of the debtor, while a special hypothec affects only certain par-
ticular immovables. A hypothec may be created through the operation 
of the law, could arise from a judgment or alternatively may be estab-
lished voluntarily by a contract between the parties.

A privilege is also a security instrument under the laws of Malta; 
however, it can be distinguished from a hypothec as this grants the right 
of preference that the nature of the debt confers upon a creditor over the 
other creditors, including hypothecary creditors. Privileged claims over 
immovables are those specified under Maltese laws. Like hypothecs, a 
general privilege extends over all property in general, while a special 
privilege attaches only to particular immovables.

Both hypothecs and privileges are enforced through judicial 
enforcement proceedings; however, in the case of special privileges and 
special hypothecs, a judgment is not necessary for their enforcement, 
since they are considered executive titles. A special privilege and special 
hypothec grant to the lender a prior security interest in the property that 
can be enforced against the borrower through the judicial sale by auc-
tion of the immovable property.

Although certainly not as commonly used as the above-mentioned 
securities, Maltese law also provides for the securitisation of loans via 
security trusts settled under the provisions of article 2095E of the Civil 
Code (Chapter 16 of the Laws of Malta). In such cases, a security is 
created in favour of a trustee, for the benefit of any creditor, whether 
present or future, through the settlement of property in favour of said 
trustee, who will govern the trust in such a manner as to provide for a 
security. In the exercise of any right relating to the enforcement of any 
security, the security trustee shall be bound by the legal provisions relat-
ing to the particular type of security, and in any case where the security 
arrangements are not subject to rules as to its enforcement, the security 
trustee shall act in a fair and reasonable manner in relation to the debtor.

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

Bank financing is available for both the freehold purchase and develop-
ment of immovable property, as well as for the acquisition of immov-
able property by title of emphyteusis, which constitutes a real right over 
the same property granted either in perpetuity or for a temporary, but 
long-term, period.

The terms and conditions of the loan depend on several factors, 
including whether the loan is being granted for residential or business 
purposes, but there are no substantive differences between the terms 
and conditions of a loan granted in respect of a freehold property and 
one granted for the acquisition or development of a property subject to 
emphyteusis, other than a requirement that the borrower in the latter 
case comply strictly with the emphyteutical conditions.

Bank financing is not usually extended to tenants for the acquisition 
of title over leased immovable properties, unless adequate alternative 
security is provided by the acquiring tenant.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

Special privileges, general hypothecs and special hypothecs over 
immovable property must be created by public deed published by a 
notary public and registered with the Public Registry in Malta. A secu-
rity interest must also be registered with the Land Registry where the 
immovable property falls within a registration area.

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

Lending banks typically require appraisals of immovable property by 
qualified architects before approval of an application for bank financ-
ing. Banks have the discretion to exempt borrowers from this require-
ment – for instance, where the bank recently valued the immovable 
property for purposes of a previous financing.

There are no government or industry standards for appraisals; how-
ever, the architect will typically take a comparative approach, based on 
research of current market conditions. The bank will normally send its 
own architect to conduct an on-site inspection, although this will largely 
depend on the bank’s policy. 

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

Lenders that carry on the activity of lending in Malta require a licence 
to do so, under either the Credit Institutions Act or the Financial 
Institutions Act. It is, however, possible for lenders who do not carry on 
the activity of lending in Malta, but who make a collateralised loan on an 
ad hoc basis, to register a special privilege or hypothecary charge over 
an immovable property in the same manner outlined in question 35.

Security interests can be assigned from one lender to another by 
deed of assignment or novation. Any profit arising from the assign-
ment or novation may be subject to tax and notarial and Public Registry 
charges will apply upon the registration of the deed of assignment of 
the secured loan.

38 Loan interest rates

How are interest rates on commercial and high-value property 
loans commonly set (with reference to Libor, central bank 
rates, etc)? What rate of interest is legally impermissible in 
your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Licensed credit or lending institutions usually apply variable interest 
rates for the financing of immovable property, with a minimum rate 
of interest periodically adjusted to reflect any increase in the Libor or 
European Central Bank rate during the term of the loan.

The highest rate of interest on lending permitted by Maltese law 
is 8 per cent per annum. However, Subsidiary Legislation 16.06 of the 
Laws of Malta exempts certain entities, including banks, from this 
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maximum restriction. Reasonable lender fees and costs can be added 
to the interest, provided these are not seen to be camouflaging addi-
tional interest.

Unregulated lenders who charge rates of interest above the permis-
sible rate commit a criminal office of usury and can be charged for this 
offence before the Courts of Criminal Judicature.

In the event of the application of impermissible interest rates, the 
Civil Courts of Malta will reduce the interest to 8 per cent per annum, 
the maximum permitted by Maltese law, or in the case of a cam-
ouflaged interest rate, which exceeds the maximum established by 
law, and is camouflaged in bad faith the Civil Courts may altogether 
annul the said loan.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

When a borrower defaults on his or her loan repayments or otherwise 
materially breaches his or her loan obligations, the lender will have a 
right to call in the loan and proceed to enforce its right to repayment 
before the Civil Courts of Malta. Judicial proceedings for enforcement 
can be instituted in the following manner:
• by sworn application filed against the defaulting debtor, demand-

ing repayment of the loan with interest and costs. A final judgment 
given in the action becomes an executive title;

• by judicial letter filed with the Registry of the Civil Court against 
the debtor, to render a public deed constituting a certain, true and 
liquid debt as an executive title; or

• in the case of an executive title against a defaulting borrower, by the 
judicial sale by auction of the immovable property over which the 
lender would usually have secured a special privilege or hypothec 
in its favour.

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

Lenders can pursue their claims to payment against the borrowers or 
their guarantors for any difference between the outstanding loan bal-
ance and the amount recovered from the sale of the secured assets. 
This otherwise absolute right granted to the lender is, however, subject 
to the conditions set out in the original loan facility deeds as well as to 
the general provisions regulating the prescription of actions for pay-
ments of monies due.

While it is not very often that the plea of prescription is raised 
against banks or lending institutions, a debtor may raise this defence if 
the outstanding loan, not arising from a public deed, is time barred by 
the lapse of five years.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

A lender has a right to seize and place under the court’s authority mov-
able assets belonging to the debtor, for their eventual judicial sale by 
court order. Movables can be placed in the custody of a co-signatory 
appointed by the court until such time as they are judicially sold.

Unless the right to receive rents from a secured immovable property 
is properly assigned to the lender (in which case the lender can collect 
the rents directly from the tenant), a lender would be advised to seize 
the rents through the issue of a court warrant known as a garnishee 
order. Any seized rents would then be deposited in court for eventual 
withdrawal by the lender in full or part settlement of the outstanding 
loan balance, upon court authority.

A liquidator can be appointed under the Companies Act to wind 
down a company and liquidate its assets (including its immovable 
assets) and liabilities, either by voluntary liquidation or by court process.

The concept of a mortgagee in possession does not exist in the real 
estate sector, but solely in the maritime field. Indeed, the equivalent 
of a mortgage under Maltese law is the hypothecary charge and there 
is no means of taking possession of an immovable property except 
through court process.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

It is commonplace for lenders to demand the constitution of a general 
hypothec over the entire borrower’s property, present and future, in the 
finance and security documents. A general hypothec is usually an addi-
tional security to the special hypothec over the immovable. It is there-
fore possible for a lender to proceed against a defaulting borrower by 
seizing and proceeding to the judicial sale of the immovably property 
over which the special hypothec is registered as well as by seizing all 
other assets of the borrower. Recourse against joint and several guaran-
tors can be taken contextually or separately from proceedings against 
the principal borrower.

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

This is not typical.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

Credit enhancements will typically include personal guarantees of the 
borrower secured by general hypothecs and pledges over cash or liq-
uid assets held by the lender. Joint and several personal guarantees are 
commonly requested by lenders when the borrower is an LLC with no 
or limited assets other than the secured immovable property. Personal 
guarantees can be successfully enforced in the event of a default in 
repayment by the borrower. 

In assessing the security offered by a guarantee, lenders typically 
evaluate the net worth, solvency and liquidity of guarantors.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

There are no substantive differences between covenants required by 
lenders for the financing of the freehold or emphyteutical properties.

46 Financial covenants

What are typical financial covenants required by lenders? 

Typical financial covenants include:
• a repayment schedule with interest;

Update and trends

Because of some significant pressures exerted on the rental 
market in recent years, with spiralling rental rates across both 
the residential and commercial property markets, the Maltese 
government is soon expected to issue a White Paper proposing 
legislative intervention on the regulation of the rental market. 
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• events of default;
• loan to value ratios;
• financial reporting, including periodic provision of copies of 

income tax returns and VAT payment receipts;
• periodic appraisals of the asset value; and
• non-transferability or letting of the asset without the lender’s 

prior approval.

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

Typically, a security interest in a movable asset is created by a pledge 
over the same movable. A security trust, transferring the asset to a trus-
tee, for the benefit of the lender in the event of default, would also work 
in such cases. A pledge agreement will govern the relationship between 
the pledgor/borrower and the pledgee/lender in all material respects, 
including with regard to the rights of the pledgee/lender in the event of 
the borrower’s default.

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

SPEs are not part of Malta’s legal systems, but lenders do frequently 
demand of borrowers that their corporate structures be organised in 
such a manner as to provide the lender with some comfort that the bor-
rower’s management adopts high standards of good governance.
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General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

All investors, from all jurisdictions, including national ones, should 
know that Mexico has a civil law system as its main source of law. 
Mexico is organised as a federation comprising free and sovereign 
states that exercise their sovereignty through the Powers of the Union: 
the executive, legislative and judicial branches.

Any individual or legal entity can obtain a judicial order to prevent 
an action by exercising a claim right before the corresponding court. The 
authority in administrative matters may order precautionary measures.

The courts, in their spirit, shall be lawful and are responsible for 
the implementation of constitutional and law principles.

Oral evidence, such as oral confession and oral testimony, is 
admissible in courts.

The law indicates the existence of verbal agreements, which, in 
case of disputes, shall be executed through the corresponding courts.

Real estate involves several branches of the law. Enforcement of 
the law varies according to the branch responsible for the matter, such 
as income tax, which is a federal tax. However, in general, enforcement 
depends on the municipality, delegation or state where the real estate 
development takes place.

In case of disputes, the contracting parties may indicate which 
court will have jurisdiction, and which laws will be enforced.

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

Real estate is registered in Mexico through its states and municipali-
ties, and the Public Registry of Property and Commerce.

The guidelines from the different public registries associated with 
real estate regarding registrations (eg, trading, leasing, surface rights, 
usufruct and mortgages, among others) are ruled by the corresponding 
local legislation.

The Public Registry of Property is the institution in charge of mak-
ing public the different legal status of assets and rights, as well as the 
legal acts to be registered to make them effective against third parties.

The registration of legal acts with the Public Registry is merely 
declarative, and does not constitute any right; hence, it does not guar-
antee that the actions registered are the only ones to be carried out (as 
it should, in theory), since the registered title holder is not necessarily 
the last owner of a property, and if there are encumbrances, there could 
be additional encumbrances to those already registered.

The fundamental principle of ‘first in time, first in right’ is appli-
cable, although what is registered first is not necessarily the first in 
right, though it has priority in precedence. This right can be exercised 
through an action before a court to obtain a declaration of nullity of the 
registered act to register, in turn, the act signed first in time.

Notwithstanding the above, research of registers is necessary and 
of the utmost importance regarding real estate.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

Generally, each state and municipality has its own laws, regulations 
and, in some cases, a manual that regulates the registration processes 
of the Public Registry.

There are various contributions (taxes and duties) that parties 
involved must pay to carry out the registration of legal acts with the 
Public Registry.

A tax must be paid when the ownership of a property is transferred. 
This tax varies depending on the state where the transfer of title takes 
place. In addition, a fee must be paid to the corresponding property 
Public Registry.

Also, when a property is transferred, an income tax liability is 
incurred, as well as value added tax in the case of commercial property, 
and income tax liability due to acquisition, which can correspond to the 
buyer or the seller, depending on the legal act. Generally, the income 
tax must be paid by the seller, and the transfer taxes by the buyer.

Notary fees are usually paid by the buyer, though there are excep-
tions to this rule.

Retainer fees depend on the kind of legal act, and often depend 
on the value of the transaction, lease or real estate security inter-
est in question.

As a general rule, lawyers’ retainer fees are paid by whoever 
contracts them.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

In Mexico, there are three types of properties:
• urban real estate;
• rural property; and
• restricted border and coastal zones.

There are no restrictions on acquiring urban real estate, even if foreign 
shareholders participate in the capital stock or an individual acquires 
it directly. However, the general rule is that foreigners should agree 
to consider themselves nationals in matters regarding that property, 
and not invoke the protection of their governments, under penalty of 
forfeiting their property for the benefit of Mexico if they do so (the 
‘Calvo Clause’).

Several restrictions apply to acquiring rural properties, and the land 
must be mainly dedicated to agricultural, cattle or forestry activities.

Mexican law also deems that foreign shareholders acquiring prop-
erty in restricted border and coastal zones – a ‘belt zone’ surrounding 
Mexican territory, 100 kilometres wide along border regions and 50 
kilometres wide along the coast – agree to the Calvo Clause.

Foreign individuals cannot, by any means, acquire real property 
within the restricted zone. However, they can be the beneficiaries of a 
trust that holds the ownership of the real estate, although prior authori-
sation of the Ministry of Foreign Affairs is required, as is agreement 
with the Calvo Clause principles.
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No restrictions exist for leasing real property in Mexico, even if it 
is located within the restricted zone, nor is a previous permit from the 
Ministry of Foreign Affairs required.

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

Mexico does not apply any foreign exchange controls and, therefore, 
no restrictions apply to cross-border transactions, in either domestic 
or foreign currency; thus, there are no restrictions on the repatria-
tion of capital.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

As activities carried out in real estate may cause harm to a third party, 
it is recommended that owners have an insurance policy that covers 
damages, civil liability, etc. Mexican law favours the party that is dam-
aged or hurt due to latent defects in a property.

Depending on the location of the real estate development, the 
owners will have to comply with the environmental regulations appli-
cable to the construction in order to:
• preserve the environment;
• prevent soil pollution and habitat destruction; and
• protect natural elements and resources.

In environmental matters, federal and local regulations must be 
complied with. Non-compliance with these regulations may result 
in penal consequences. Damages may also include restoration, re-
establishment, treatment or recoupment.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Owners may protect themselves by requesting a civil liability and all-
risks insurance policy.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws 
rules in your jurisdiction? Are contractual choice of law 
provisions enforceable?

In theory, real estate is governed by the law where it is located. However, 
the parties interested in performing a legal act may agree on the juris-
diction to which they will be subject in case of dispute, renouncing any 
other that may correspond to them.

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

Civil courts are responsible for certain procedures regarding real 
estate, including:
• the grant and signing of a public deed;
• acquisitive prescription;
• termination of contract;
• rescission;
• latent defect;
• warranty of title; and
• free of encumbrance.

Trials in property matters can also be of administrative, commer-
cial and even penal competency matters (eg, asset seizure and close-
downs). Likewise, there are tribunals that adjudicate on disputes over 
real estate leasing.

When a trial begins, all the parties involved in an initial statement 
of claim are notified. This does not mean that all the parties must par-
ticipate, so a trial may continue and a sentence may be applied (eg, a 
default judgment).

When summoning parties that may be located outside the jurisdic-
tion where the trial is being held, requests for judicial assistance will be 
sent to the courts in that party’s jurisdiction. If the address is outside 
Mexican territory, this will be through letters rogatory.

To bring a legal action, the party shall have standing or capacity, 
depending on the legal act involved.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

The same law can be enforced in residential and commercial matters, 
although there are regulations that only apply to each depending on the 
subject, the object and the legal relationship between the parties.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

There are laws, regulations and programmes at federal, state and munic-
ipal levels, which regulate through the corresponding organisations:
• urban development;
• spatial planning;
• urban policies;
• the protection of the rights of the city in question;
• urban growth control;
• the sustainable development of the property;
• construction; and
• land use.

Most cities have their own zoning and land use planning, and there are 
regulations for individuals to request their change.

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

The government can expropriate properties only in the case of public 
utility foreseen by the law, as long as there is monetary compensation 
in national currency or, where appropriate, the affected parties agree to 
compensation in kind with similar goods. In the latter case, a prior com-
mercial valuation for the purpose of obtaining the value is required.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

The Asset Seizure Law permits the government to take ownership of 
property without giving any remuneration or compensation to the 
owner, in cases including:
• when the properties have been subject to or the result of any crimi-

nal activity;
• when they have been used to hide or intermingle assets from crimi-

nal activity; or
• when they have been used by a third party to perform criminal 

activity, such as:
• organised crime;
• crimes against public health;
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• kidnapping;
• vehicle robbery;
• human trafficking; and
• unjust enrichment.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

The Commercial Bankruptcy Law is intended to regulate the payment 
obligations that put a trading company at risk, to ensure that creditors 
are protected against the company assets. That is, it aims to enable 
courts to preserve companies and sell the corporate assets to pay credi-
tors. In summary, a businessperson who fails to fulfil his or her payment 
obligations will be declared in commercial bankruptcy by a court.

The stages of the bankruptcy proceeding are: 
• the initial statement of bankruptcy;
• the conciliation, which aims to achieve the preservation of the 

businessperson’s company through the agreement signed with its 
recognised creditors (which acquire such character by the law and 
priority of credits); and 

• the bankruptcy, the purpose of which is the sale of the merchant’s 
company. If the debtor and its recognised creditors enter into an 
agreement and it is approved by the judge, the bankruptcy pro-
ceeding will be concluded. 

Given that there are other creditors, it is likely that a creditor involved 
in commercial bankruptcy might not obtain the total or partial payment 
of its claim, for not appearing in a timely manner, or because there are 
not enough assets.

The person who administers the company in commercial bank-
ruptcy is called a receiver.

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

There are several vehicles to carry out investment, such as:
• trusts;
• limited companies; and
• joint ventures.

For fiscal purposes, trusts are generally transparent, except for those 
established by the law.

According to Mexican income tax law, Mexican corporations – and 
legal structures such as joint ventures that are considered corporations 
for tax purposes, though they are not for general legal purposes – are 
under an obligation to pay income tax at the rate of 30 per cent.

Private limited companies and trusts are the entities that best pro-
tect investors regarding their responsibilities.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

Private limited companies and trusts are the entities that offer the best 
protection for foreign investors, because they limit their responsibili-
ties and, in some cases, their fiscal transparency.

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

The following is required to create a trust:

• request to a financial institution for the execution of the trust;
• submission of the Know Your Customer (KYC) details of the trus-

tors and trustees;
• agreement of its terms and conditions with the fiduciary; and
• execution of the trust privately or before a public attester if the law 

so requires it.

The following is required to create a private limited company:
• authorisation from the Secretariat of Economy to use the 

company name;
• constitution before a public attester;
• registration of the charter before the Public Registry of Commerce;
• registration for a tax identification number;
• registration with the National Registry of Foreign Investment, 

where applicable; and
• payment of the corresponding duties.

If there is foreign investment and the reports required by the corre-
sponding law are not submitted, this will result in monetary sanctions.

Mexico has several treaties with different countries regarding tax 
matters. Discussion about the consequences of these requires refer-
ence to specific treaties and corresponding laws in tax matters, which 
are likely to differ depending on the country in which they apply.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

Forms of legal ownership include:
• owner;
• bare owner;
• bailee;
• usufructuary;
• possessor;
• lessee;
• lessor;
• sub-lessee;
• sub-lessor;
• trustor;
• trustee;
• guarantor;
• donor;
• donee;
• intended seller; and
• intended buyer.

Customary types of deeds and leases include:
• contract of sale;
• bailment;
• lease;
• easement;
• trust; and
• donation.

Owners have full dominion and usufruct of their property and hence 
are in no need of third parties to execute legal acts on the property.

A lessee has the use and enjoyment of the property.
A usufructuary has the right of use and profit of the property.
A bailee has the right to use the property with no need 

for compensation.
The law indicates the formalities needed to create benefits and 

charges over real estate, through private or legal documents as appro-
priate. Likewise, the parties may add other conditions, as long as these 
are not contrary to law and good manners.

Condominium property regimes are very common and necessary 
for real estate. These require formalities according to the correspond-
ing law and, in some cases, require approval by an authority.

The terms and conditions of a leasing contract differ depending 
on the space to be leased, its use and its designation. All leased spaces 
have set land uses, and cannot be given a different land use.
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19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary 
in your jurisdiction to negotiate and agree on a term sheet 
rather than a letter of intent? Is it customary to take the 
property off the market while the negotiation of a contract 
is ongoing? 

Letters of intent are very common in the real estate business. It is nec-
essary to distinguish between:
• binding obligations;
• a letter of intent;
• an offer;
• a purchase option; and
• a promise to purchase.

Generally, letters of intent are not binding agreements – that is, they 
do not exercise any binding action between the parties or define their 
contractual intent; they only indicate the possible intent of the parties. 
Thereby, letters of intent shall not be considered as conclusive evi-
dence in a trial, unless there are obligations between the parties.

The custom, in case of a letter of intent, is to take the property off 
the market for a period of time designated by the parties; this sole duty 
or obligation might be executed before a court.

20 Contract of sale

What are typical provisions in a contract of sale? 

Typical provisions in a sale contract are as follows:
• parties;
• subject;
• price;
• payment method;
• possession;
• conventional sanctions;
• cessions;
• jurisdiction;
• amendment;
• addresses;
• fiscal obligations; and
• special terms.

Escrows are common when foreigners intervene in real 
estate operations.

There are several processes used as information channels to 
determine the legal situation of a property deed. It is recommended to 
undertake legal and registration due diligence; sometimes it is custom-
ary to obtain title insurance.

The property research, execution of the corresponding deed and its 
registration with the Public Registry are at the buyer’s expense, except 
for income tax, which is at the seller’s expense, unless the contracting 
parties agree otherwise.

The seller runs all property risks until the closing date.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

The parties agree the different environmental responsibilities that are 
applicable according to law.

The seller is held responsible for any environmental charges until it 
is cleared, and as long as the environmental charge was generated prior 
to the purchase date.

If the environmental obligations agreed by the parties are not ful-
filled, conventional sanctions are common, including cancellation or 
termination of the contract, or its specific performance.

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract 
date and closing date? Do they cover brokerage agreements 
and do they survive after property sale is completed? Are 
estoppel certificates from tenants customarily required as 
a condition to the obligation of the buyer to close under a 
contract of sale? 

In a purchase contract of a leased property, the seller shall indicate and 
prove the following, among other things:
• that the lessees will not exercise their preemptive right, in accord-

ance with Mexican law, because they have expressed this, or 
because the term defined in the law has expired, where applicable;

• rent roll;
• information about debts or non-compliance;
• improvements already finished or about to be finished;
• current and valid permits and licences;
• insurance;
• regulations;
• maintenance payments; and
• that the seller executes leases on a percentage or on the totality of 

the spaces to be leased, in accordance with the guidelines agreed 
by the parties.

All of the above depends on the condition of the property.
A broker’s commission will be distributed by the owner. Once the 

sale of the leased property is executed, any commissions due on the 
new leases are at the new owner’s expense.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

It is common that leasing contracts agree on obligations of:
• escrow deposit;
• anticipated rents;
• the participation of a surety or guarantor; and
• rent guarantee insurance (in some cases).

When a financial institution participates in financing the purchase of 
a leased property, it usually takes collateral security as a guarantee, in 
addition to the mortgage’s security, for the collection rights of the leas-
ing contracts through a trust as a method of payment.

In some states, there is a ground lease right, which consists of 
separating the land ownership and the construction property, without 
applying the accession right.

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

In leasing contracts, the lessee undertakes to pay, on the signature 
date, the escrow deposits or anticipated rents to the surety or guaran-
tor, on the understanding that the contract is not signed without having 
agreed or verified the transfer of resources to the lessee, and that the 
surety or guarantor warrants its participation with a property sufficient 
to comply with the lessee’s payment obligations.

Both the lessee and the surety or guarantor may warrant their pay-
ment obligations through letters of credit or a corporate letter of guar-
antee (which is uncommon).

The indexation terms are applicable for each anniversary of the 
term of the contract.
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25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

The methods for locating the property deeds are searching the Public 
Registry of Property, the National Agrarian Registry and the Notarial 
Archives, and requesting certificates of freedom from encumbrances 
(entitlement certificates in some states), and records of the real estate 
folio and book.

Protection measures are provided by suspensive or resolutory 
clauses, escrows, title insurance or using a trust as a guarantee.

The opinions of competent attorneys are fundamental and 
extremely important for the acquisition of a property.

The registration of legal acts with the Public Registry is merely 
declarative and does not constitute any right. The principle ‘First in 
time, first in right’ is applicable, although what is registered first is not 
necessarily ‘first in right’, but has priority in precedence.

For the purposes of land use, and depending on the location of 
the property, it is common to obtain a zoning and land use certificate 
issued by the corresponding authority.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

According to the location of the property, or the use made of it, an envi-
ronmental review may be required. When the property is located in the 
metropolitan area, the following will be reviewed:
• possible soil pollution;
• verification of environmental charges;
• environmental conservation to prevent damages; and
• vegetation found in the estate.

When the property is located on the coast or in a forest, environmen-
tal regulation is more specific (eg, conservation for the preservation of 
ecosystems, natural resources and ecological protection, and preserva-
tion of flora and fauna).

Environmental insurance provides protection in case of an acci-
dent that damages the environment by contaminating water, air or 
ground and destroying habitats, among other events. This coverage 
may include material damage, personal damage, clean-up and reme-
diation costs, and civil responsibility due to pollution.

The Federal Law of Environmental Responsibility regulates dam-
ages to the environment.

The most common and meaningful engineering revision is 
soil mechanics.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

Attorneys are the individuals who usually review leasing contracts. The 
most significant conditions to be reviewed in leasing contracts are:
• the lessor’s entitlement to lease the property;
• the state of the leased space;
• the use approved by the corresponding authorities;
• the price per square metre;
• validity;
• extension;
• maintenance cost;
• future improvements;
• key money;
• authorisations for adaptation;
• insurance;
• jurisdiction;
• grounds of non-compliance;

• indexations;
• conventional sanctions;
• notifications; and
• service hours (for commercial properties).

28 Other agreements

What other agreements does a lawyer customarily review? 

Real estate attorneys review all kind of documents inherent to legal 
relationships between the parties, such as:
• easements;
• brokerages;
• service provision contracts;
• bailments;
• administration;
• exploitation of common areas;
• constitution of condominium property regimes;
• trusts; and
• concessions.

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

Every transaction has its own implications; as for acquisition, the 
attorney should:
• obtain all the original documents of the property and the parties;
• have hard copies of all the documents to be executed;
• make a list of the attachments;
• verify that the payment method is ready;
• verify the identity of the parties;
• if a public attester is involved, verify that all the documents 

requested by law are in force by the closing date, including the cor-
responding deed;

• have ready a calculation of the taxes and duties to be paid;
• have the documentation necessary for KYC policies (such as the 

foreign account tax compliance act in the United States) duly filled 
and signed; and

• verify that the property is ready to be delivered.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

Generally, all the parties involved in the execution of a contract (or their 
representatives, who must prove their identity with the corresponding 
documentation) will be present. There are some exceptions, such as 
when the signatories are in different jurisdictions and it is impossible 
to sign in the same location. In that case, they are asked to refer to a 
notary public in their jurisdiction with the purpose of confirming the 
identity of the signatory and the date.

In the cases required by law, the notary shall be present during the 
execution of the contract.

Prior to a purchase operation, it is necessary to obtain certification 
of no debt, certification of freedom from encumbrances and certifica-
tion of land use.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

The law foresees the expressed commitment, where the parties may 
request a judge for specific performance or cancellation of the contract 
and, if that is the case, the payment of damages and losses or conven-
tional sanctions, which must be agreed between the parties.

Commonly, the parties agree on the grounds of non-compliance, 
the grounds of termination and hence the conventional sanctions if the 
aforementioned are exercised.
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If the purchaser fails to close, the seller can retain a purchaser’s 
down payment if it was agreed by the parties in writing. In case of dis-
pute, the judge must decide who keeps the down payment. 

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

The biggest challenge we encounter in the cancellation of leasing con-
tracts is delivery of possession of the leased spaces by means of a trial, 
because eviction processes are very long.

Hence, it is common to indicate in the contract the immediate 
monetary sanctions for breach of contract using the deposit guaran-
tee and anticipated rents, and to execute the guarantee granted by the 
lessee, surety or guarantor to somehow recoup the damages until the 
property is delivered. The latter is applicable in commercial as well as 
in residential matters.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

The guarantees that a creditor has in real estate matters include, but 
are not limited to, the following:
• mortgage;
• collection rights assignment;
• trust as guarantee;
• trust as method of payment;
• promissory note;
• security; and
• joint liability.

The instruments, as a whole, or the use of some of them within a 
financing, reassure the creditor in the event of non-compliance by the 
debtor. Every time the creditor requests its guarantees, they are consti-
tuted based on a capacity larger than the main debt.

The enforcement of the security depends of the type of secu-
rity instrument; for example, to foreclose a mortgage or to enforce a 
promissory note, it is necessary to file a suit in court; in the case of a 
trust as guarantee, the parties can agree a procedure for selling trust 
assets out of court. 

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

There is financing for lessees that wish to construct a future develop-
ment in a surface right using, as a guarantee, the collecting rights of 
future leases already executed, and to adapt those spaces already 
leased. For the latter, the lessor, by means of a cost overrun of the rental 
value, commonly grants the financing.

The lender can protect its lien on real estate by registering with the 
Local Real Estate Public Registry; thus, it has effects on third parties 
and takes precedence over all other liens.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

The guarantees enter into full force and effect through public and pri-
vate documents (ratified before a notary) duly registered in the Public 
Registry of Property to warrant the precedence of the acts, prior to 
review of their freedom from encumbrances.

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

It is common for lenders to request a commercial or bank valuation 
through a construction specialist certified in this matter, for the pur-
pose of qualifying the property to be guaranteed.

Appraisers must have a specialisation and a professional licence 
issued by the Secretary of Public Education of Mexico. They must also 
be registered with the local government office as appraisers; each state 
in Mexico has its own requirements to register appraisers.  

There is no rule about who is required to order the appraisal in real 
estate transactions, but the seller usually orders it.

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

Any person, duly constituted or authorised to grant financings, may 
grant it in a different jurisdiction and may constitute guarantees in that 
jurisdiction through the grant of the corresponding public instrument, 
which shall be registered with the Public Registry of Property, paying 
the corresponding duties.

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

The interest rates used as a reference for financings in Mexican pesos 
are the interbank interest rate balance and the CETES (Mexican fed-
eral treasury certificates issued by the Bank of Mexico), plus some 
percentage points.

For commercial or civil purposes, the legal interest rate may vary 
from 6 per cent to 9 per cent per year.

It is common for parties to agree on different interest rates, 
ordinary as well as moratory, distinct from those indicated by law. 
Nonetheless, there is the possibility that those clauses – mostly those 
referring to moratory rates – are declared null and void through a trial 
in the event that these rates exceed what is permitted by law. The sanc-
tions cannot exceed the principal amount.

The terms and conditions, including interest rates, may vary 
according to the lender and the kind of guarantee, or the destination 
of the funds. Usually, retainer fees and costs are not calculated in the 
interest rates.

There are different regulations for regulated and unregulated enti-
ties indicated in the law, which customarily grant credits.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

In the event of non-compliance by the debtor, the lender can commence 
a legal procedure at a corresponding court to initiate a recoupment and 
compliance process, including the execution of the guarantee. In this 
event, the law foresees the mercantile executive procedure, which is 
used to enable the seizure of enough goods in a short period of time.

When the credit has been guaranteed through a trust, the guar-
antee may be executed through an extrajudicial procedure previously 
agreed by the parties.
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It is not easy to indicate legal time limits, though there are diverse 
local small claims courts that hold summary trials.

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

In the event of a difference between the outstanding balance and the 
amount that was recouped through the execution of the guarantee, the 
payment of the difference shall be requested by the lender; otherwise, 
the judge would have to be satisfied with the payment.

The lender has a 10-year period to execute a sentence, after which 
the action expires.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

The actions to be carried out by a lender to protect its guarantee until it 
can take possession of it are the following:
• a request that the debtor take out all-risks insurance, in which the 

lender is its beneficiary;
• a request that the borrower take out all-risks insurance, in which 

the lender is the beneficiary;
• registration of the guarantee with the Public Registry of Property, 

if applicable;
• registration of the preliminary notice with the Public Registry 

of Property;
• binding the borrower in its capacity as depositary through 

a trust; and
• a request for the cession of the leasing payment rights through a 

fiduciary, and verification of the notification to the lessees.

The concept of a lender in possession of real estate is not 
common in Mexico.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

A recourse loan is not common; therefore, in the event of non-
compliance by the debtor, the lender shall only execute the security 
documents granted to it; if these are not sufficient, the lender will 
not be able to request the payment of the debt through the remaining 
assets of the debtor.

In a commercial bankruptcy process, it should be observed the 
adjustment and precedence to distribute the assets of the debtor in 
commercial bankruptcy. The lenders with a real guarantee will receive 
the payment of their claims through the goods subject to the guar-
antee and in accordance with the precedence of the corresponding 
guarantee registry.

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

The lender may request cash management to have better control of 
income and expenditure, and a more efficient management of the 
methods of collection and payment, and to administer, plan and con-
trol the company’s liquidity. However, this is not common practice in 
real estate financing.

The reserves to be constituted for the credit portfolio depend on 
the lender’s nature, and may endorse the possible losses.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

It is customary for borrowers to try to improve their creditworthiness 
(ie, credit enhancement) using different methods of payment in order 
to obtain more favourable financial terms, such as:
• granting the collecting rights, which represent an amount larger 

than the credit obtained and are protected against the impact of 
the accounts receivable;

• keeping part of the credit amount and delivering it once specific 
conditions have been complied with; or

• using letters of credit.

To accept the guarantors, the lenders request accounting and financial 
information to evaluate their financial soundness in the event of default.

There is nothing similar to ‘bad boy acts’ in Mexican legislation. 
However, these could be compared to the grounds for non-compliance 
or anticipated termination of financing.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

The conditions generally required by the borrower for financing 
include, but are not limited to:
• not executing dividend payments without prior consent 

from the lender;
• not transforming, dividing or merging the company;
• not changing the company’s purpose;
• not performing any changes in the shareholding without prior con-

sent from the lender;
• not granting guarantees, other than those granted in favour of the 

lender without its prior consent;
• not transferring or encumbering company assets;
• not obtaining other credit;
• not performing or funding illegal activities;
• keeping accounting books and records in accordance with the 

applicable accounting principles and standards; and
• obtaining the insurance that the lender considers necessary 

according to the nature of the financing.

46 Financial covenants

What are typical financial covenants required by lenders? 

The financial agreements generally required by lenders are 
the following: 
• using the credit amount for the purpose for which it was granted 

and not using it to finance other projects;
• maintaining a certain debt ratio;
• presenting specific financial information, such as audited finan-

cial statements;
• submitting valuations and updating them, or performing new valu-

ations regularly;
• informing the lender about any act or circumstance that could give 

rise to any impairment in its income, profits, payment capacity or 
financial condition;

• providing information about any incident likely to decrease the 
value of the assets; and 

• notifying the lender if a commercial bankruptcy procedure 
is initiated.

It is common for lenders to use certain ratios to determine the risk 
involved in real estate finance transactions by evaluating the percent-
age return that the lender can receive if the debtor defaults on the loan 
and the lender forecloses the security.
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47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

The guarantee will be constituted depending on the types of titles or 
goods to be secured; for example:
• for goods or bearer negotiable instruments, when they are deliv-

ered to the lender; and
• for registered securities, by their endorsement in favour of the 

lender and, if necessary, with the corresponding notation with 
the registry.

If the price of the secured goods or titles decreases in such a way that 
they are unable to cover the amount of the debt plus 20 per cent, the 
secured lender may choose to sell such goods or titles.

The secured lender is obliged to maintain the custody and preser-
vation of the security goods or titles, unless the security is constituted 
as a non-possessory pledge.

The constitution of a non-possessory pledge will be through the 
execution of the corresponding contract, taking into consideration 
the ordinary and moratory interests agreed by the parties, or those 
indicated by law, as well as the expenses incurred during the process 
of its execution.

When the security warrants an amount equal to or more than 
50,000 investment units, the parties shall ratify the contract before a 
public attester. The equivalent value of investment units in Mexican 
pesos is published by Mexico’s central bank, the Banco de Mexico, in 
the Official Journal of the Federation.

However, the security will be effective against third parties 
from the date of its registration in the Single Register of Movable 
Property Security.

As for real estate financing matters, it is uncommon to give a 
non-possessory pledge; however, this can be compared to a ces-
sion of the rights to collect leasing contracts through a trust, where 
the lender exercises control through his or her participation in the 
Technical Committee.

In the event that the debtor is in commercial bankruptcy, the lender 
may demand the guarantee of the credit from the date of the commer-
cial bankruptcy declaration, and the respective interest will be paid.

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

In Mexico, lenders do not require borrowers to be an SPE. Nonetheless, 
owners and developers commonly constitute a business company or 
execute a trust as a vehicle, with specific purposes, where the borrower 
becomes the company or trust.

It is not common for the borrower to appoint an independent coun-
sellor; however, it can be required to authorise specific acts to be exe-
cuted by that company or trust.
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General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

Monaco has a civil law system. Courts rule in law, but equity must be 
observed during all court proceedings.

Parties can obtain ex parte decisions concerning real estate (eg, 
provisional mortgage) or even injunctions (eg, deed or lease com-
munication), but proceedings are essentially governed by the adver-
sarial principle.

Parol is admissible evidence by testimony (rare) or affidavit, but 
any obligation of more than €1,140 must be evidenced in writing (with 
some exceptions). Electronic documents are admitted under cer-
tain conditions.

Oral contracts involving real estate (eg, lease agreement) are often 
admitted by the courts but their content can be difficult to evidence.

Except for real estate deeds signed before public notaries, lawyers 
can prepare and review any contract involving real estate (eg, under-
takings or draft agreements, lease agreements, works contracts, etc).

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

A public registry both registers and records, among other things, own-
ership deeds, mortgages, long-term leasehold (over nine years) and 
generally any real estate in rem rights.

Failure to record does not make the transaction or action void, but 
renders it unenforceable against third parties.

Registration does not fully guarantee title (eg, ownership can still 
be challenged by third parties before the courts within statutory limita-
tions), but it guarantees priority ranking for a mortgage.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

Registration fees or value added tax (VAT) (20 per cent) for the sale of 
new buildings or leases are collected by the tax administration (directly 
or through the notary public) on most transactions involving real estate.

Registration fee rates, depending on the type of transaction, 
are basically: 
• 8.5 per cent of the market value, for any sale of real estate, usufruct 

or company shares owning real estate in Monaco, when the benefi-
cial owner is unknown to the tax administration;

• 5.5 per cent of the market value, for any sale of real estate, usufruct 
or company shares owning real estate in Monaco, when the benefi-
cial owner has been declared by the tax administration; or

• 1 per cent of the amount of the rent plus rental cost, for the whole 
duration of the lease (except when the rent is subject to VAT).

Registration fees or VAT are customarily paid by the purchaser or the 
tenant, and at latest:

• to the notary on the day of signing of a sale of real estate or foreign 
company shares;

• to the tax administration within one month of the signing of a sale 
of shares of a Monegasque company owning real estate; or

• to the tax administration within three months of the sign-
ing of a lease.

Failure to pay within the time limits makes the party responsible liable 
to the payment of a fine, extra fees or both.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

Foreign owners or tenants can freely acquire or lease real estate in 
Monaco provided that they can make contractual commitments to do 
so according to their national law.

Foreign owners must comply with anti-money laundering regula-
tions when financing their acquisition, which constitutes the only limi-
tation to their real estate acquisition. They should also take into account 
tax matters when purchasing real estate with a foreign legal entity.

Foreign tenants should take into consideration the permitted con-
ditions of the residency card or administrative authorisation to carry 
out a professional activity in Monaco.

Both owners and tenants should also take in consideration that 
any foreign individual must be in possession of a passport with a visa 
or authorisation to enter, travel around or settle in French territory in 
order to enter, travel around or settle in the Principality of Monaco.

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

Any foreign legal entity owning real estate in Monaco must appoint 
a professional representative and declare each year the name of its 
beneficial owner.

Any modification of the beneficial owner is subject to a 5.5 per cent 
registration fee on the basis of the market value of the real estate.

Failure to appoint a representative, declare the beneficial owner or 
pay tax is liable to the payment of a fine, extra fees or both.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Owners are mainly liable for any violation of planning (eg, lack of 
planning permission) or environmental (eg, asbestos exposure) regu-
lations. Such liabilities extend to subsequent owners (subject to statu-
tory limitations).

Tenants are mainly liable for improper use or maintenance of the 
premises, or improper behaviour regarding the neighbourhood.
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Tort responsibility follows general civil law principles, except 
alleged tort responsibility of:
• the owner when the building falls into disrepair; and
• the tenant for fire in the rented premises.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Owners can limit liability towards their tenants by inserting specific 
clauses into the lease agreement.

Owners and tenants can obtain insurance covering the usual occu-
pier’s risks (eg, fire, flooding, etc).

Specific insurance benefiting an owner can cover the responsibil-
ity of all construction participants (architects, engineers, builders, etc).

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws 
rules in your jurisdiction? Are contractual choice of law 
provisions enforceable?

Monaco law is applicable only to real estate located in Monaco. 
Contractual choice of law provisions might be admitted for con-
tracts involving real estate located in Monaco depending on their 
purpose and stipulations, but are very unusual and would jeopardise 
insurance coverage.

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

The Tribunal of First Instance and, subsequently, the Court of Appeal 
and the Court of Revision have subject-matter jurisdiction over real 
estate disputes.

The Arbitral Committee for Commercial Rent has jurisdiction 
over commercial owners’ and tenants’ disputes about commercial rent 
amounts or tenants’ eviction indemnity rights.

Foreign parties must have or have elected domicile in Monaco to 
defend themselves before the courts or committee and can only be rep-
resented by a Monegasque lawyer.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

If a commercial activity has been in operation for at least three years on 
the premises, the owner will face commercial lease mandatory status. 
The commercial tenant will then be entitled, among other things, to 
have the lease renewed for an equal period at its end or to obtain pay-
ment of an eviction indemnity if the lease is terminated without valid 
or legitimate grounds.

Both commercial owners and tenants have, under certain condi-
tions, pre-emption rights:
• the owner on the commercial activity operated in the premises 

when sold by the tenant; and
• the tenant on the premises when sold by the owner.

For real estate built before 1 September 1948, residential owners shall 
face mandatory restrictions compelling them, among other things, 
to rent the premises to local tenants only, with a limited rent amount 
and for a six-year period with a renewal right at the end. In the case 
of sale of such real estate, the Monaco state has a pre-emption right 
over the premises.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

Planning and real estate use is strictly controlled and limited.
A zoning regime, limiting building density and height or protecting 

certain types of buildings against external changes, is established by 
sovereign ordinance.

Planning permission must be obtained, and the works checked by 
the public administration.

Authorisation voted by the general meeting of co-owners, or in 
certain circumstances given by the property management, must also 
be obtained when the premises and the planned works are covered by 
co-ownership regulations.

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

In addition to pre-emption rights (see question 10), the Monaco state 
can expropriate real estate for public utility reasons. Owners receive 
compensation for expropriation.

Tenants and lenders (provided that they have taken out a mortgage 
to guarantee repayment of the loan) must make themselves known to 
city hall services to be entitled to compensation.

Compensation for expropriation is awarded by the Tribunal of First 
Instance, following expert evidence, except in the case of agreement 
between the parties.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

Any vacant property and property without an owner or heir is deemed 
to belong to the Monaco state.

The Monaco state cannot seize real estate for illegal activities, but 
criminal judiciary can still freeze or seize, without compensation:
• real estate belonging to a suspect or convicted criminal individ-

ual or company;
• real estate obtained by crime or infringement; or
• real estate used to commit crime or infringement.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

Bankruptcy or insolvency is declared by the Tribunal of First Instance 
at the debtor’s request, on any creditor’s writ of summons or by the 
tribunal itself, when the debtor is unable to settle its current liabilities 
with available assets.

The debtor’s liabilities and assets are temporarily frozen for the 
Tribunal to evaluate such liabilities and decide whether a plan of settle-
ment can be executed or the creditor’s assets must be liquidated.

An administrator is appointed to assist the debtor in any act of 
administration or disposition of the assets. The administrator immedi-
ately registers a legal mortgage over the debtor’s real estate.

Any mortgage taken over the debtor’s real estate after the insol-
vency judgment is unenforceable against declared creditors. Former 
mortgages remain enforceable.

The debtor’s real estate is liquidated following auction sale pro-
ceedings regulated by the Civil Procedure Code. The proceeds of 
sale are shared between creditors by rank of priority defined by 
legal provisions.
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Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

Subject to the consequences of the choice of investment entity for real 
estate investment in Monaco from a tax perspective, ownership of real 
estate can take various forms (either a foreign form, such as an offshore 
vehicle, or a local form such as a société civile immobilière (SCI) – a spe-
cialist type of company that is constituted for the ownership and man-
agement of property).

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

Foreign investors used to use offshore companies to own real estate, 
but now might prefer a Monegasque civil company (except a public lim-
ited company and a limited partnership) to avoid annual declarations 
and professional representation fees (see question 5).

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

Creating a local entity entails having a registered office in Monaco, 
signing the articles of association and registering the created entity 
in the appropriate public register (different for commercial or civil 
entities). Any foreign shareholder or manager of a local entity under-
taking commercial or professional activities must obtain administra-
tive authorisation.

Companies are created for a maximum 99-year period, which 
can be extended by unanimous agreement of shareholders given 
at an annual general meeting held at least one year before the end 
of that period.

Any local commercial company must report annually on the com-
pany general meeting’s vote on the annual balance sheet, profit and loss 
account and management report. Failure to do so is subject to a fine.

Civil companies must maintain a balance sheet and profit and loss 
account and keep them at the registered office for five years. Failure to 
do so is subject to a fine, but civil companies are not subject to annual 
reporting; neither are foreign companies.

Using civil entities (except a public limited company or a limited 
partnership) for holding real estate is more advantageous for tax liabil-
ity regarding transparency regulations. (See questions 3, 4 and 5.)

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

The legal ownership categories are:
• full ownership: this can be divided into bare property and usufruct 

(the usufructuary only having the right to use the real estate, the 
bare owner having the right of disposal);

• undivided ownership (eg, between heirs): this requires unanimous 
agreement between the undivided owners for use or disposal of the 
real estate (sharing can be requested at any time by any undivided 
owner unless there is agreement to the contrary); and

• co-ownership: this allows a right of restricted private use of certain 
parts of the building (eg, apartment) and common use of others 
(eg, elevators, stairs, corridors).

The leasehold categories are:
• civil lease agreement: owner and tenant freely agree on the dura-

tion, price and specific conditions of use of the premises (except 
special protective status for habitation leases in buildings con-
structed before 1 September 1948) (see question 10);

• commercial lease agreement (see question 10);
• construction lease agreement: the tenant is committed to build on 

the owner’s property and to keep the buildings in good condition 
during the lease; the owner will benefit from improvements to its 
property at the end of the lease; and

• emphyteutic lease agreement: owner and tenant agree a long-term 
lease (18 to 99 years) giving rights in rem to the tenant, such as the 
right to take a mortgage.

Free occupancy may be considered as a loan for use, obliging the bor-
rower to use the premises as a normally prudent and diligent occupant 
and give them back after use (the lender being able to ask for restitution 
should it have an urgent or unexpected need for such premises).

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary 
in your jurisdiction to negotiate and agree on a term sheet 
rather than a letter of intent? Is it customary to take the 
property off the market while the negotiation of a contract 
is ongoing? 

Letters of intent or term sheets are not customarily used in Monaco.
Pre-contracts for real estate sale (more rarely for leases) are draft 

agreements or accepted offers, which are always binding agreements.
The property is not taken off the market while negotiating, but sell-

ing real estate under offer may give rise to liability for damages.

20 Contract of sale

What are typical provisions in a contract of sale? 

The typical provisions in a contract of sale are:
• full identities of the seller and purchaser, including matrimonial 

status for individuals;
• full description of the real estate, mentioning easements or special 

status (eg, co-ownership) if applicable;
• history of the property over the previous 30 years at least;
• discharge of the guarantee against hidden defects (except seller’s 

bad faith); and
• price.

A down payment of 10 per cent of the total price is customarily paid 
when signing the draft agreement and held in escrow by the public 
notary until signature of the notarised deed.

The deed registered by the notary evidences the good title of the 
property of the purchaser.

Tax (only registration fees or VAT) is paid by the purchaser.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

Environmental liability for real estate is the responsibility of the current 
owner. Clauses regarding long-term environmental liability are not 
customary in sale contracts. Typical general covenants exclude guar-
antee for hidden defects; therefore, the purchaser can sue the seller for 
damages or cancellation of the sale only in the case of bad faith.
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22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract 
date and closing date? Do they cover brokerage agreements 
and do they survive after property sale is completed? Are 
estoppel certificates from tenants customarily required as 
a condition to the obligation of the buyer to close under a 
contract of sale? 

Real estate sellers usually make representations regarding the last 
receipt of payment of the lease and a statement concerning the absence 
of any pending or foreseen litigation with any of the tenants.

Prohibition on contracting new leases between the draft agree-
ment and the final contract of sale is sometimes mentioned in the draft 
agreement, but contracting new leases in the meanwhile would prob-
ably allow the purchaser to disengage (depending on the stipulations in 
the draft agreement).

Brokerage agreements only engage the seller and usually do not 
survive after the sale is completed, except by contrary agreement.

Estoppel certificates from tenants are not customary.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

Leases are not subordinate to any security instrument.

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

No specific steps ensure delivery of tenant security deposits to a buyer, 
but the notary drafting the deed is liable for lack of information con-
cerning the existing leases and deposits that should be automatically 
transferred to the purchaser.

Deposits are very common in all types of lease and are sometimes 
replaced by bank guarantees.

Clauses usually provide for an annual indexation of the lease in any 
type of lease. On top of annual indexation, the rent can be reviewed for 
an ongoing commercial lease after at least three years from the previ-
ous agreement on the rent, when the owner (more rarely the tenant) 
can prove that the rental value has changed because of a modification 
in the general economic conditions in Monaco or in the conditions 
affecting the activity operated in the premises.

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

The typical and customary method of title search is a request to the 
public registry of deeds and mortgages. Protection for acquirers against 
bad title essentially depends on the public registry’s information.

Zoning reports about applicable planning regulations are not cus-
tomary but can be requested, but from an architect rather than a lawyer.

Government confirmation can be obtained only regarding con-
struction rights and is not common (except for large or complex con-
struction projects).

Legal opinions regarding legal use and occupancy, especially con-
cerning mandatory protected status of tenants for certain types of 
buildings or occupancies, are more common.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

No.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

Lawyers do review, or even draft, commercial (rarely residential) leases 
when asked by their clients. Lawyers most usually point out or draft 
clauses avoiding or compensating commercial property, clauses con-
cerning works authorised in premises and clauses spreading mainte-
nance or repair obligations between owner and tenant.

28 Other agreements

What other agreements does a lawyer customarily review? 

Lawyers customarily review real estate purchase offers or draft agree-
ments, or even purchase deeds including client assistance for signature 
before a notary.

Lawyers also often review works contracts, including for example 
requirement specifications, subcontract agreements, etc.

Lawyers sometimes review real estate agency mandates and co-
ownership general meeting minutes.

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

Notaries close acquisitions of real estate, generally after the draft agree-
ment. There are usually few documents that are requested for closure 
(essentially powers of attorney for signatures of the non-attending par-
ties, bank transfer certificates for payment of the price, and documents 
justifying the realisation of the suspensive conditions, if any).

Closing documents that are requested for signature of a 
lease agreement are:
• a notary deed to evidence the owner’s property;
• full identity documents evidencing both parties’ civil and 

marital status;
• commercial registry certificate; and
• articles of incorporation for companies.

Closing documents that are requested for financing real estate acquisi-
tion are usually:
• corporate documents;
• business plan;
• cash flow statement;
• insurance policies; and
• legal opinions.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

Parties can either attend personally or be represented by special man-
date for the signing of a real estate sale, a lease agreement or a financ-
ing agreement. A real estate final sale contract must always be signed 
before a notary.

A lease or financing agreement can be signed by the parties (usu-
ally with the lawyer’s assistance).
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31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

Parties to a real estate sale contract can, depending on the situation, 
cancel or enforce the sale, and in any situation claim for damages.

Should the real estate purchase offer provide so, the seller can retain 
the purchaser’s down payment (or part of it) if the latter fails to close.

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

Lease agreements usually contain a termination clause stipulating that 
the lease will be automatically terminated should the defaulting ten-
ant not fulfil its obligations within the stipulated timeframe (usually 
from eight days to one month) after formal notice. When exercising the 
termination clause, the lease termination has still to be confirmed by 
interim court order, which also orders the eviction of the tenant.

The tenant can still claim for damages if the landlord does not fulfil 
its obligations according to the lease agreement.

In the absence of a termination clause in the lease agreement, any 
party evidencing the counterparty’s default can request from the court 
termination of the lease, damages or both to remedy the consequences 
of the default.

Remedies available to landlords are different for commercial 
leases, for which the tenant benefits from a mandatory right of renewal 
(provided it has legally operated a commercial activity for at least three 
consecutive years in the premises). Commercial tenants therefore have 
a substantial right to indemnity (allocated by the court when an agree-
ment cannot be found between landlord and tenant) and a right to 
occupy the premises until effective payment.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

The usual guarantees granted in case of the acquisition of an asset 
are as follows:
• mortgage;
• lender privilege;
• personal guarantee;
• assignment of insurance indemnity, guarantee of the holding com-

pany with a pledge over its shares in the purchaser company;
• subordination of loans granted to the borrower by another com-

pany in its group;
• pledge over the borrower’s bank accounts; and
• recourse against the borrower’s shareholders.

Each security has its own enforcement procedure, which may differ 
from one to another.

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

Financing is available to acquire commercial leasehold rights in 
Monaco (ground – emphyteutic – leases being somewhat rare).

Such financing essentially differs from land ownership trans-
actions as a mortgage cannot be taken on leasehold rights (except 
for emphyteutic leases), but is usually replaced by a pledge over the 
leasehold right and often additional personal securities taken over the 
acquiring entity.

No specific lease provision is required to make it financeable, but 
a bank would rather finance an emphyteutic lease (because of its long 
duration and the possibility to take a mortgage on it) or a commercial 

lease (because of the right for renewal or eviction indemnity and its 
market value) than an office lease.

To protect the lender’s lien, the loan agreement may provide for 
the assignment of rents as guarantee.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

Security interests in real estate can be created either by common agree-
ment, judgment or even law. Most of them (eg, mortgages) must be 
registered to be enforceable.

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

It is common for lenders to request appraisals. There is no specific qual-
ification required for an appraiser (except agreement of the lender).

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

Concerning banking operations, French banking restrictions (banking 
monopoly) apply in Monaco, according to treaties between France and 
Monaco. Banking operations include credit operations. Banking opera-
tions cannot be conducted in Monaco by an unauthorised entity, owing 
to the principle of banking monopoly. A lender wishing to conduct a 
credit operation in Monaco must be licensed accordingly. However, 
a foreign lender can conduct a credit operation in its own jurisdiction 
and secure the loan by collateral in Monaco.

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Interest rates on high-value property loans are commonly set with ref-
erence to Euribor. According to section 357 of the Monaco Criminal 
Code, a lender is prohibited to fix an interest rate higher than 50 per cent 
of a ‘market value’ interest determined each year by the Monegasque 
government, depending on the type of credit extended and the bor-
rower (ie, a private individual or a professional). The said interest rate 
includes the interest itself and all fees in relation to the loan.

For 2017, the Sovereign Ordinance 6,250 dated 20 January 2017 set 
the market value interest rates as the following:
• 15.39 per cent a year for overdrafts for individuals;
• 5.39 per cent a year for overdrafts for business needs;
• 3.68 per cent a year for personal loans; and
• 2.46 per cent a year for real estate loans.

The violation of article 357 of the Monegasque Criminal Code is a crim-
inal offence and the lender, whether regulated or unregulated, may be 
fined or, in the case of recidivism, imprisoned for one to six months.
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39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

Realisation of collateral depends on the type of collateral concerned.
A mortgage (ie, the most common collateral in real estate transac-

tions) must be realised through judicial proceedings, including auction 
sale followed by sale price distribution between lenders. Auction sale 
proceedings must start after a formal notice delivered by a bailiff and 
last from a minimum of six months to a maximum of three years.

Several actions may be necessary to realise all types of collateral, 
the time frame depending on the type of collateral. Even though mone-
tary default is most common, any major or stipulated default can bring 
a foreclosure proceeding (usually after expiry of a certain period fol-
lowing formal notice).

Legal action to realise collateral can be restricted or even cancelled 
by a judge considering its utility to obtain repayment of the debt or in 
case of bankruptcy proceedings of the debtor.

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

Lenders are entitled to recover a money judgment against a borrower 
or a guarantor for any deficiency between the outstanding loan balance 
and the amount recovered in the foreclosure. The time limit may vary 
between two and five years.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

There is no concept of receivership under Monaco law.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

Recourse is typically limited to the collateral. Bankruptcy leads 
to the suspension of recourse, except for lenders seeking to 
enforce a mortgage.

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

It is not typical to require a cash management system.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

Other than an undertaking to allocate funds deposited in a pledged bank 
account, it is not common to have other types of credit enhancements.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

This depends on the nature of the underlying acquisition, but the fol-
lowing are the basic covenants required by a lender in a loan document:
• compliance with applicable status;
• binding obligations;
• non-conflict with other obligations;
• power and authority;
• authorisations;
• insolvency;
• no filing or stamp duty;
• deduction of tax;
• no default;
• no misleading information;
• budgets and financial statements;
• no proceedings pending or threatened;
• no breaches of law;
• taxation and social security;
• security and financial indebtedness:
• ranking;
• good title asset;
• no ownership;
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• assignable receivables;
• ownership, disposal and condition of the property;
• acquisition documents;
• environmental matters; and
• insurance policies.

46 Financial covenants

What are typical financial covenants required by lenders? 

The typical financial covenants are based on the loan-to-value ratios.

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

Security interests in moveable (personal) property can be created 
either by common agreement, judgment or even law.

Pledge deeds on intangible assets must be notified to the debtor by 
bailiff. Commercial pledges necessitate the debtor’s dispossession of 
the pledged asset.

Certain types of collateral (eg, on business capital or commercial 
leasehold) must be registered and notified to third parties (eg, lessors).

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

It is not required that each borrower be an SPE. This may happen 
depending on the structure of the loan. The basic SPE for a real estate 
financing acquisition is an SCI (see question 15), the incorporation of 
which is simple and fast.
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Myanmar
Kana Manabe, Win Naing and Nirmalan Amirthanesan
MHM Yangon

General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

Myanmar has a hybrid legal system comprising colonial-era statutes 
that codified English common law, modern legislation developed by 
itself, and customary laws, in particular of the family and inheritance.

Certain common law equitable principles are also available in 
Myanmar under the Specific Relief Act of 1877. For example, injunc-
tions are available in particular circumstances, such as where compen-
sation would not afford an adequate remedy.

The position regarding equitable rules more broadly is less 
clear because, unlike England, Myanmar never had courts of equity. 
However, section 13(3) of the Burma Laws Act 1908 requires the courts 
to make their decisions ‘according to justice, equity and good con-
science’ in the absence of any other applicable law. While there are few 
recent recorded cases regarding the application of this provision, and it 
is not possible to test how it would be applied by a court today, on the 
face of it, it gives the courts a very broad discretion.

Note more broadly that Myanmar has a developing legal system, 
and lacks clear precedents to confirm the legal position in many areas. 
Since the country opened to foreign investment in 2011, the Myanmar 
government has been developing its understanding of, and admin-
istrative practices regarding, its laws, in parallel with reforming and 
updating such laws. As a result, the guidelines and regulatory prac-
tices of Myanmar government agencies may conflict with the terms of 
the law itself.

Contract law
Myanmar’s contract law is based on English common law, as codified 
in the 1872 Contract Act. Under this law, a contract will be valid if freely 
made by competent parties, for a lawful consideration and object, 
whether it has been reduced to writing or not. Where a contract has 
been reduced to writing, however, under Myanmar’s 1872 Evidence Act 
generally only the written agreement is admissible to prove its terms.

Property law
It is generally understood that the national legislature has the right to 
legislate vis-à-vis property in Myanmar. This is because Myanmar’s 
2008 Constitution does not specifically allocate responsibility for this 
to any level of government. However, according to article 98 of the 
Constitution, legislative powers not enumerated in Schedules 1, 2 and 
3 (which set out the legislative competence of the national, regional 
and state legislatures, and leading bodies of self-administered areas 
or divisions) are vested in the national legislature. Clause 6(h) of 
Schedule 2 also emphasises the national legislature’s role by providing 
that regional and state legislatures can legislate with respect to housing 
estates and buildings in their jurisdiction, provided that they are con-
sistent with national laws. Article 37(a) of the Constitution also states 
that the Myanmar state is the ultimate owner of all lands and natural 
resources in Myanmar.

In terms of the forms of private property rights, a limited amount of 
freehold land exists in parts of Yangon and Mandalay. Given the scar-
city of freehold land in Myanmar, generally the most secure form of 

land tenure available is ‘grant land’, which is leasehold land owned by 
the Myanmar government and leased to private parties on a long-term 
basis. Although technically grant land is leasehold land, it is widely 
considered to be analogous to freehold land in Myanmar, as there is a 
high expectation that upon the expiry of the leasehold interest in such 
land, it will be automatically rolled over.

Because the main form of land available in Myanmar is grant land, 
where we refer to transfers of land in this chapter, we refer to assign-
ments of the leasehold interest, or sublease (such agreements are 
referred to collectively as Transfer Agreements).

While in some countries, such as Japan, buildings can be owned 
separately from the land on which they are built, in Myanmar, similar 
to other common law countries, buildings and other fixtures on land 
are regarded as forming part of the land on which they are built, and 
in principle cannot be owned separately. The 2016 Condominium Law 
described in question 18 is an exception to this.

For completeness, there are also a number of specific-use land 
categories, such as farmland, which is used for agricultural purposes, 
or vacant, fallow and virgin land, which is abandoned farmland or 
wild land. It is possible to obtain a reclassification of certain specific-
use lands to enable a land owner (or purchaser) to use such land for 
a different activity. For example, farmland can be used for a purpose 
other than farming with permission from the government under the 
Farmland Law of 2012.

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

Instruments that create or assign rights to immovable property valued 
above around US$65, and leases of immovable property for a term of 
more than one year, or fixing an annual rent, must be registered under 
the 2018 Registration Law, unless they relate to a land grant from the 
Myanmar government. Failure to register such instruments will affect 
their validity. Note that this is not a system for registering title to land 
and does not guarantee title.

Mortgages and charges over a company’s property must also 
be filed with the companies registrar, the Directorate of Investment 
and Company Administration (DICA), under the 2017 Myanmar 
Companies Law (MCL), within 28 days of creation. Failure to do so will 
affect their enforceability against a liquidator or creditor of the mort-
gagor or chargor.

State and regional development committees (such as the Yangon 
City Development Committee (YCDC)), or the Ministry of Agriculture, 
Livestock and Fisheries where no such committee exists, also maintain 
a Register of Holdings to allow the government to determine the per-
son responsible for paying land taxes and charges. Changes in the own-
ership of the land holder are required to be recorded in this register. 
While not its purpose, in practice, entries in the Register of Holdings 
are considered strong evidence of ownership, in part because it is more 
reliable and up to date than the records kept under the Registration Law.
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3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

The Registration Law and MCL both apply nationally. Registration 
under the Registration Law generally requires presentation of 
the stamped registrable instrument. Registration under the MCL 
may be made by filing the required particulars of the mortgage or 
charge with the DICA.

The stamp duty applicable to land lease agreements will typically 
be around 2 per cent of the average annual rent. The stamp duty appli-
cable to mortgage instruments can range from 0.5 per cent to 6 per cent 
in Yangon or 4 per cent elsewhere, depending on the type of mortgage 
and whether possession of the mortgaged property is given or agreed 
to be given. The application of the Stamp Act is not settled in all cases 
and it is not prohibited to self-assess a lower level of stamp duty where 
the interpretation is unclear. However, if the self-assessed amount is 
later found to not be the correct amount by a court, in order for the 
incorrectly stamped document to be admitted in evidence, it will be 
necessary to pay penalties, typically at the rate of 11 times the origi-
nal duty payable.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

The Myanmar government is in the process of reforming the right of 
foreign companies to acquire interests in real estate in Myanmar.

In the past, in practice, it was not possible for foreign citizens 
or companies with any foreign shareholding to acquire interests in 
property under the Transfer of Immovable Property Restriction Law 
(TIPRL). The TIPRL prohibits the transfer of immovable property 
to, or its acquisition or lease for more than one year by, foreign citi-
zens, or ‘foreign-owned companies’, defined as companies that are 
not 50 per cent or more owned or controlled by Myanmar citizens. 
However, the Myanmar government’s practice was to interpret this def-
inition more narrowly with reference to the 1914 Myanmar Companies 
Act (MCA), which defined a ‘foreign company’ as a company with any 
foreign shareholding.

As a result, typically, foreign investors have to date relied on the 
2016 Myanmar Investment Law (MIL) to acquire interests in land. 
Under the MIL, foreign investors can enter into a long-term lease of 
land for an initial term of 50 years with two renewals of up to 10 years 
each, by obtaining an endorsement and land rights authorisation from 
the Myanmar Investment Commission (MIC).

Following the repeal of the MCA and its replacement by the MCL 
on 1 August 2018, companies with up to 35 per cent foreign invest-
ment are expected to be permitted to acquire interests in land. This is 
because, unlike the MCA, the MCL defines a ‘foreign company’ as a 
company with more than 35 per cent foreign shareholding.

In addition, section 464 of the MCL states that the MCL’s provi-
sions relating to foreign companies do not affect the operation of the 
TIPRL. We understand from senior DICA officials that the rationale 
for this provision is to make clear that the definition of ‘foreign com-
pany’ for the purposes of the TIPRL should not be interpreted with 
reference to the MCL. The DICA has informed us that it will publish 
a notification clarifying this. We therefore expect that the restrictions 
on the ownership or lease of real property under the TIPRL will be 
applied only to companies in which a foreign citizen owns 50 per cent 
or more of the shares.

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

Cross-border remittances of funds to or from Myanmar are governed 
by the 2012 Foreign Exchange Management Law (FEML). Under the 
FEML, remittances are classified as ordinary transactions (for exam-
ple, short-term operational remittances or fees) or capital transactions 
(for example, loans or business investments). Generally, prior approval 
is required from the Central Bank of Myanmar (CBM) for capital 

transactions, but not ordinary transactions. However, the definitions 
of both categories in the FEML are unclear and the CBM’s practice is 
inconsistent, so in practice it is necessary to confirm with the CBM how 
to deal with each foreign remittance.

The rules under the FEML require prior CBM approval for disburse-
ments of foreign loans in Myanmar. The CBM announced in July 2016 
in relation to this approval requirement that it would take into consid-
eration matters relevant to the borrower, including the capital amount 
already brought into Myanmar, the terms of the loan agreement and 
the debt-to-equity ratio. It is not necessary to obtain CBM approval for 
each subsequent remittance repaying the loan principal or interest.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Currently, only limited forms of liability apply to occupiers or holders 
of interests in real estate.

Tort law is not well developed in Myanmar and there are few 
reported cases. For example, some senior Myanmar lawyers question 
whether the concept of negligence exists under Myanmar law, and 
in practice, cases of death or personal injury are generally only the 
subject of criminal proceedings. As Myanmar’s economy and legal 
system develop, it is possible that civil proceedings for damages may 
become more common.

The 2012 Environmental Conservation Law (ECL) requires the 
occupier of a premises that causes pollution to monitor, control, man-
age and reduce or eliminate such pollution or waste. While untested, 
this appears to impose strict liability as it does not appear to require 
proof of fault or negligence.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Only limited insurance is available in Myanmar at present, reflecting 
the restriction on foreign participation in Myanmar’s insurance sector. 
It is expected that this sector will be opened to foreign investment in 
the near future. Investors can protect themselves against liabilities that 
accrue prior to the acquisition of interests in land by undertaking due 
diligence and incorporating strict covenants on the part of the trans-
feror or lessor.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws 
rules in your jurisdiction? Are contractual choice of law 
provisions enforceable?

Generally, Myanmar law will apply to disputes relating to the propri-
etary rights in respect of a parcel of land, such as the recovery of title or 
enforcement of mortgage. However, it is possible, subject to any man-
datory rules, for the parties to choose a law other than Myanmar law to 
govern contractual claims in respect of such property.

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

Section 16 of Myanmar’s Code of Civil Procedure provides that only 
the court in whose jurisdiction a parcel of land is located has jurisdic-
tion to adjudicate proprietary rights in respect of such land, such as the 
recovery of title or enforcement of a mortgage. However, if relief may 
be obtained by a personal remedy (eg, for breach of a contract of sale), 
a suit may be instituted in the court with jurisdiction over the loca-
tion of the property, or the respondent’s place of residence, business 
or employment. 
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There are no requirements for specific parties to be joined to a 
claim in Myanmar.

Service of process may be effected outside of Myanmar under rule 
25 of order 5 of the first schedule to the Code of Civil Procedure by post-
ing the summons to the respondent’s overseas residential address. 

Under section 43 of the MCL, foreign companies are not permitted 
to carry on business in Myanmar unless they are registered under the 
MCL. However, this does not necessarily bar such companies enforc-
ing remedies, and under section 43(b)(i) of the MCL, foreign compa-
nies will not be deemed to be carrying on business merely by becoming 
a party to, or settling, legal proceedings, claims or disputes.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

In general, there is no difference between commercial and residen-
tial properties except for certain protections for residential properties 
based on the Urban Rent Control Act of 1960. It sets out limits on the 
ability of landlords to increase the rent on, or forfeit, leases of prop-
erties, and also provides protections for squatters. For example, the 
permission of the inspector appointed under this law is required to 
increase the rent. While technically applicable to all urban lease agree-
ments, in practice, it is only applied to residential tenancies.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

Construction works require permission in Myanmar from township 
level development committees (such as the YCDC). It is generally 
understood that where no development committee has jurisdiction, 
permission will be required from the township office of the General 
Administration Department of the Ministry of Home Affairs.

The permitting process involves two stages. A building permit will 
first be given for the construction of the works, and a building comple-
tion certificate will be issued after inspection of the completed works. 
Generally, the building permit’s terms and conditions will require con-
struction to be completed within one year.

The YCDC has developed a draft zoning scheme for Yangon, which 
it applies but has not yet finalised or published.

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

The Land Acquisition Act of 1894 sets out the procedure for the 
Myanmar government to acquire property. Under this law, the collector 
appointed by the Myanmar government is responsible for determining 
the amount of compensation to be provided for such expropriation and 
for acquiring the land. The national legislature of Myanmar is currently 
debating a bill to reform the Land Acquisition Act.

Under chapter XIV of the MIL, the Myanmar government has 
guaranteed not to nationalise investments unless:
• it is required for a public purpose;
• it is non-discriminatory;
• it is in accordance with law; and 
• there is provision of prompt, fair and adequate compensation, 

which is generally equal to the market value of the investment. 

However, it is not yet clear what level of protection these requirements 
provide in practice.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

Lease agreements in Myanmar, including for grant land, typically 
require the lessee not to engage in illegal conduct on the property, 
and therefore are liable to forfeiture without compensation if such 
terms are breached.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

Currently, companies may be liquidated under the MCL upon insol-
vency, while for personal bankruptcies, the Burma Insolvency Act and 
Yangon Insolvency Act are technically applicable, but have not been 
used in practice.

Myanmar is currently in the process of reforming its insolvency 
and bankruptcy laws with assistance from the Asia Development Bank, 
and it is expected that following this reform, the bankruptcy and insol-
vency systems in Myanmar will be more clearly ascertainable.

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

A company limited by shares is the most common form of investment 
vehicle in Myanmar, particularly for foreign investors.

Pass-through entities are not common in Myanmar. While the 
Partnerships Act of 1932 is still technically in force, the DICA no 
longer permits registration of partnerships. Myanmar is in the process 
of developing a new partnerships law, with assistance from the Asia 
Development Bank, and partnerships may be possible once this law is 
implemented. Trusts are also technically registrable under the Trusts 
Act of 1882, but are very rare.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

See question 15.

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

A company may be incorporated in Myanmar by registering with the 
DICA, and branches of foreign companies may be registered as over-
seas companies with the DICA. Such companies and branches must 
comply with the reporting and filing requirements under the MCL. A 
failure to comply with the requirements of the MCL can result in fines 
for the company or branch and its directors, and a company may also be 
struck off the DICA’s register.

Note also that a company incorporated in Myanmar must have at 
least one Myanmar-resident director.

Myanmar-incorporated companies and branches of foreign com-
panies will generally be liable for company income tax at the rate 
of 25 per cent. Myanmar-incorporated companies will be taxed on 
their worldwide income, while branches will only be taxed on their 
Myanmar-sourced income.

© Law Business Research 2018



MHM Yangon MYANMAR

www.gettingthedealthrough.com 103

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

As described in question 1, the most common form of land in Myanmar 
is leasehold land. Such land is primarily in the form of grant land. In 
addition, the Myanmar government may also enter into specific lease 
agreements with investors to develop particular parcels of land under 
build–operate–transfer (BOT) lease agreements. A BOT lease is dif-
ferent from a grant in that usually there is no expectation of extension 
upon expiry of the term. 

Condominium ownership is also possible under the 2016 
Condominium Law and 2018 Condominium Rules. Under this law, 
condominiums may be built on land registered as ‘common land’. The 
owner of a condominium will have a proprietary interest in the condo-
minium, and the right to benefit from common property. One important 
feature of condominiums is that foreigners can own up to 40 per cent 
of the total marketable area of a condominium development. On 
14 September 2018, the Ministry of Construction issued Notification 
No. 227/2018 establishing the registrar under the Condominium Law 
in 11 states and regions (including Yangon and Mandalay) and Nay 
Pyi Taw, allowing condominiums to be registered and therefore con-
structed in most parts of Myanmar.

The government is also considering setting up a statutory regime to 
govern the rights of owners of flats in Yangon. MHM Yangon is advising 
on the establishment of this framework.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary 
in your jurisdiction to negotiate and agree on a term sheet 
rather than a letter of intent? Is it customary to take the 
property off the market while the negotiation of a contract 
is ongoing? 

Non-binding agreements are not common in Myanmar for transfers of 
property, but can be used. Non-binding instruments will not generally 
be enforceable. Whether a particular property is taken off the market 
during negotiation of the transfer instrument is subject to the decision 
of the parties.

20 Contract of sale

What are typical provisions in a contract of sale? 

Transfer Agreements are generally negotiated on a case-by-case basis, 
depending on the interests and sophistication of the parties involved. 
The majority of lease agreements in Myanmar are negotiated between 
individual parties, without the benefit of legal advice or any statutorily 
prescribed form of lease agreement.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

As noted in question 6, the ECL appears to require the occupier of a 
property to take responsibility for environmental clean-ups. As in other 
jurisdictions, however, it is possible for the Transfer Agreements to 
provide for one party to indemnify another for clean-ups over such 
period of time as the parties agree.

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract date 
and closing date? Do they cover brokerage agreements and 
do they survive after property sale is completed? Are estoppel 
certificates from tenants customarily required as a condition 
to the obligation of the buyer to close under a contract of sale? 

As noted in question 20, there are no typical representations and war-
ranties with respect to Transfer Agreements, and these are transaction-
specific and subject to negotiation. The scope of such provisions is 
subject to the negotiation of the parties, but note that under section 
19 of the Contract Act, agreements will be voidable at the option 
of an innocent party who is induced to enter into a contract by a 
misrepresentation.

Estoppel certificates are not typically used in Myanmar.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

There is no practice in Myanmar regarding the legal consequences of 
foreclosure on the security taken on a lease, reflecting Myanmar’s lim-
ited banking and finance sector.

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

Security deposits are commonly required to be paid in Myanmar, in 
the form of a deposit paid to the lessor. Section 10 of the Urban Rent 
Control Act permits lessors to demand a deposit of up to 10 per cent.

Whether leases provide a periodic rent reset depends on the struc-
ture of the lease agreement. Because of the restrictions under the 
TIPRL noted in question 4, the typical term of lease agreements exe-
cuted by foreign citizens or foreign companies is one year, and the rent 
may be reviewed in renewing such agreement.

For lease agreements longer than one year, the parties may negoti-
ate periodic rent resets.

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

It is important to undertake careful examination of the title to land 
prior to entering into Transaction Agreements. There is presently no 
insurance available in Myanmar to protect against bad title.

Due diligence comprises an examination of the transferor’s title 
documents, including the instruments registered under the Registration 
Law and MCL described in question 2, as well as the extract from the 
Register of Holdings, and the original land grant certificate for grant 
land. A title document issued by the Myanmar government, such as the 
land grant certificate, is treated as strong evidence of title.

It is also important to undertake onsite due diligence, as the title 
documents and registration details may not reveal the identity of all 
persons who have rights to use the land, particularly customary rights 
that need to be respected due to historical reasons.

In addition to determining title, it is important to assess any restric-
tions on the right to use the land. For example, the terms of a land grant 
may restrict the use that can be made of the land by the lessee.
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In relation to statutory priority, see question 2 regarding the effect 
of not registering instruments creating interests in property under the 
Registration Law or MCL.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

Engineering and environmental reviews are possible but not customary, 
given the lack of international standard service providers. As noted in 
question 7, only limited insurance is available in Myanmar at this time.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

For significant commercial transactions, leases will be reviewed both 
by lawyers in terms of legal issues, and clients in terms of business 
side interests. As noted in question 1, lease agreements are a primary 
method of transferring property interests in Myanmar.

The particular issues raised will depend on the type of transaction, 
the type of property and the clients’ interests. In particular, the longer 
the lease term, the greater the attention that will need to be paid to 
legal risks such as the title of the lessor, obtainment of any consents 
or approvals required from any person for the execution of the lease 
(including the MIC, as described in question 4), and the parties’ repre-
sentations and warranties.

Lenders do not typically require management agreements to be 
subordinate to financing security instruments, reflecting Myanmar’s 
limited banking and finance sector.

28 Other agreements

What other agreements does a lawyer customarily review? 

For significant commercial transactions, lawyers will typically review 
title documents and lease or sublease agreements, and the licences and 
other agreements required to use the property, as well as any encum-
brances on the property.

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

Closing of Transfer Agreements and finance agreements is similar to 
closing of other transactions and, as with the required deliverables and 
closing conditions, depends on the circumstances of the transaction.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

The conduct of closing is subject to the parties. There is no requirement 
for parties to be present, but they may choose to be present. There is 
no requirement for an agency or representative of the government or 
specially licensed agent to be present.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

Remedies may be available under the particular Transfer Agreement or 
financing agreement itself for a breach of contract, or the Contract Act. 

A failure to assign a lease agreement may also be enforce-
able by specific performance. The explanation to section 12 of the 
Specific Relief Act (1877) provides that the loss caused by a breach of 
a contract to transfer immovable property will be presumed not to be 

compensable by payment of damages, and may therefore be enforced 
by specific performance.

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

Remedies for breach of lease terms such as forfeiture are generally pro-
vided in the lease agreement, and damages may also be available under 
the lease agreement or Contract Act. Lease agreements generally pro-
vide for the landlord to enter and take back the property upon default.

Technically, under section 12 of the Urban Rent Control Act, 
a lease may only be forfeited with the approval of the inspector 
appointed under that law, for certain prescribed reasons such as 
where the lessor wishes to construct buildings on the land or live in the 
premises. As noted in question 10, in practice, it is only applied to resi-
dential tenancies.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

Security is generally created in Myanmar in practice in the form of a 
mortgage by deposit of title documents, in which the title documents 
and any other relevant documents for the collateral property are deliv-
ered to the mortgagee or its local agent.

However, the Transfer of Property Act (TPA) provides for charges 
and five other types of mortgages.

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

In practice, there is no leasehold financing in Myanmar.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

In the case of any type of mortgage other than a mortgage by deposit 
of title documents, a written instrument signed by the mortgagor 
and attested by at least two witnesses must be executed under sec-
tion 59 of the TPA.

Section 58(f ) of the TPA provides that in certain cities, including 
Yangon, a mortgage may be created by deposit of the title documents, 
with the intent to create security over such documents. The TPA does 
not set out any formalities for the creation of mortgages by deposit of 
title deed; however, it would be advisable to document the intent to 
create security over such documents in writing, and stamp it under 
item 6 of the schedule to the Stamp Act.

For the stamp duty applicable to mortgages, see question 3.
After stamping, the applicable instrument of mortgage is 

required to be registered under the Registration Law and the MCL, as 
described in question 3.

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

Land appraisals are not required by law and generally are not used in 
Myanmar transactions. Valuations can be challenging in Myanmar 
given the lack of data on the value of properties and, outside major cit-
ies, the lack of comparable, proximate properties that can be used to 
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estimate it. A number of internationally qualified land valuers do, how-
ever, operate in Myanmar.

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

Generally, offshore lenders can now obtain security for loans in the 
same way as onshore lenders. Previously, under the MCA, the practice 
of the DICA was to refuse to register security in favour of offshore enti-
ties; however, section 228(a) of the MCL now expressly requires that 
the DICA register such security.

A number of local licensing and registration requirements may 
apply, however. Other than for intracompany loans, a licence will 
be required from the CBM under Chapter V of the 2016 Financial 
Institutions Law to lend money in Myanmar in connection with taking 
security, as this will be considered a banking business.

In addition, an offshore entity is not permitted to carry on business 
in Myanmar without registering as an overseas corporation under the 
MCL. While lending money or creating security over property may not 
in itself amount to ‘carrying on business’ for the purposes of the MCL 
under section 43(b)(vi), this will depend on the circumstances of the 
offshore entity’s business in Myanmar.

Offshore lenders should also be aware of the implications of the 
restriction under the TIPRL described in question 4 on the enforce-
ment of security. This can be navigated by using a local security agent, 
or including a power to sell the secured property in the instrument of 
mortgage. Section 69(1)(c) of the TPA permits the sale of secured prop-
erties without the intervention of the court in certain cities (including 
Yangon) where set out in the mortgage instrument.

Note also that a withholding tax of 15 per cent applies on inter-
est payments to non-residents under Notification No. 47/2018 of the 
Ministry of Planning and Finance, which took effect on 1 July 2018. 
This rate can be reduced if the tax residence of the lender is party to a 
double taxation treaty with Myanmar. Under the double tax treaty with 
Singapore, the amount withheld on interest payments will be reduced 
to 8 per cent if the payment is to a bank or financial institution, or 
10 per cent if it is to any other person.

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

As in other jurisdictions, interest rates for loans will be based on a 
profit margin above a bank’s lending costs, provided that the CBM 
requires banks to cap the interest rates on loans at 13 per cent. The 
CBM also requires the interest rate on savings deposits to be at least 
8 per cent, which affects the costs of lending of Myanmar deposit-tak-
ing institutions.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

In theory, lenders may enforce their remedies through foreclosure, sale 
of the secured property or the appointment of a receiver. However, we 
are not aware of any examples of enforcement of security over immov-
able property in Myanmar by foreign lenders.

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

Whether lenders can recover against a borrower or its guarantors for 
shortfalls in the amount recovered in a foreclosure will depend on the 
loan documentation.

The statutory limitation period for suits depends on the type of 
instrument. Under item 132 of the first schedule to the 1908 Limitation 
Act, suits to recover sums secured by a charge (defined to include a 
mortgage by deposit of title documents) over immovable property 
must be instituted within 12 years of the date the sums become due.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

Receiverships are recognised in section 69A of the TPA, and section 
76 of the TPA provides for mortgagees to take possession of secured 
property; however, these provisions are not used in practice. As noted 
in question 39, we are not aware of any examples of the enforcement of 
security in Myanmar by foreign lenders.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

See question 40.

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

The use of cash management systems or reserves depends on the par-
ticular transaction and parties.

Update and trends

Since Myanmar opened to foreign investment in 2011, Myanmar 
has made important steps to liberalise the restrictions on 
foreign investment in the real estate sector. Under the MCL, at a 
minimum, companies with up to 35 per cent foreign investment 
are expected to be permitted to acquire interests in land, while 
the DICA has informed us that companies with up to 50 per cent 
foreign shareholding will be permitted to acquire interests in 
land in Myanmar.

Foreign participation in the real estate sector is essential 
to bolster foreign investment in Myanmar more broadly, given 
the importance of acquiring land to operating and financing 
investments across the economy.

Further reforms are in progress. For example, U Zaw Naing, 
secretary of the insurance sector regulator, the Insurance Business 
Regulatory Board, was reported on 29 August 2018 as saying that 
the government will initiate a process to open the insurance market 
to foreign participation from October 2018, while Deputy Governor 
U Soe Thein of the CBM was reported on 14 June 2018 as saying that 
the CBM will consider proposals to acquire interests in Myanmar 
banks on a case-by-case basis.

The test for Myanmar is the efficacy and expediency with which 
it manages these reform processes. The viability of Myanmar’s 
insurance and banking sectors is essential to financing, and 
managing the risks of, property investments.
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44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

Bank guarantees are the most commonly used form of credit enhance-
ment in Myanmar transactions.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

International standard covenants, including financial covenants, will 
generally be required for loan documentation for transactions involv-
ing foreign lenders.

46 Financial covenants

What are typical financial covenants required by lenders? 

See question 45.

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

Security interests may be created in movable property by way of charge, 
pledge, or deposit of title documents (other than for marketable securi-
ties). As noted in question 2, security over a company’s movable prop-
erty must be registered under the MCL. To create a pledge, the pledged 
chattels must be deposited with the pledgee.

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

Whether SPEs are used depends on the particular financing transac-
tion, but such requirements are not common. 

There is no requirement for independent directors in Myanmar, 
and while some public companies are considering appointing such 
directors, they are not commonly used.
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Nigeria
Kingsley Opia-Enwemuche and Odunayo Ayorinde
Jackson, Etti & Edu

General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

The Nigerian legal system is derived from a common law sys-
tem. Decisions of the court in any dispute are delivered based on 
the provisions of:
• the Constitution of the Federal Republic of Nigeria 1999 (as 

amended) (the Constitution);
• federal and state statutes, and subsidiary legislation made pursuant 

to the statutes;
• decided cases;
• customary and Islamic laws (where applicable); and
• the received English law (as applicable).

The principal land legislation in Nigeria is the Land Use Act 1978 (LUA). 
Other legislation applicable to real estate includes:
• the Property and Conveyancing Law 1959;
• the Conveyancing Act 1881; and
• Property and Tenancy/Recovery of Premises Laws of the various 

states in Nigeria.

Transactions affecting land in Nigeria are required to be evidenced in 
writing and signed by the parties. Failure to comply with this require-
ment renders such contracts unenforceable. However, where the sale of 
land is carried out under customary law, oral contracts not adequately 
evidenced in writing will be enforceable in appropriate circumstances, 
particularly under circumstances where there are sufficient acts of 
part-performance.

The remedies available in land-related matters include damages, 
rescission, rectification and cancellation, as well as injunctive relief 
and, in appropriate cases, specific performance.

Laws applicable to real estate are generally national with slight 
variation across states. While the LUA applies across the nation, some 
states in Nigeria have enacted laws regulating real estate transactions.

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

Nigeria has systems for the registration of title and other interests 
in real estate.

The law requires that any transaction or instrument that confers, 
vests, transfers, limits, charges or extinguishes any interest or right in 
any property be registered. Transactions relating to the transfer of title 
or creation of a security interest in land are registered at the relevant 
lands registry. In addition, where a corporate body creates a charge or 
mortgage over its real property, the documents creating the security 
interest is required to be registered at the Corporate Affairs Commission 
(CAC) within 90 days of its execution.

Unregistered title to real estate only confers equitable interest 
while the interest of the creditor under an unregistered security is sub-
ordinated to that of a creditor under a registered security interest in the 
event of an enforcement of the security created.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

Although the specific requirements may vary slightly depending on the 
state where the property is located, generally the process for register-
ing or recording conveyances, leases and real estate security interests 
in Nigeria is done in three stages, namely obtaining the governor’s or 
minister’s consent to the transaction, stamping, and then registering 
the document. The consent of the governor is required for proper-
ties within a state; the consent of the Minister of the Federal Capital 
Territory (FCT) is required for properties in the FCT; and the consent 
of the Minister in Charge of Lands and Housing is required for proper-
ties in Nigeria with title documents issued by the federal government.

An application for the consent of the governor or minister is submit-
ted to the relevant lands registry together with documents including:
• a certified true copy of the title document of the property;
• four to six copies of the deed of assignment/transfer/conveyance/

lease/sub-lease (depending on the name of the document) with 
survey plans attached;

• photograph of the property;
• current tax clearance certificates of the parties; and
• land form 1C (applicable to Lagos state).

The consent of the governor or minister is granted upon satisfactory 
review of the documents. Upon obtaining the relevant consent, the 
documents are stamped at the Stamp Duties Office and then registered 
at the applicable lands registry.

Where a corporate body creates a mortgage, the same is also reg-
istered at the CAC.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

Transfer of ownership in real estate requires the consent of the gov-
ernor of the state where the land is situated. In the same vein, the 
consent of the governor is required for non-resident entities and non-
Nigerians to own real estate in Nigeria. However, such consent is not 
required for leases or any other interest in land that have terms of less 
than three years.

In Lagos state, a non-Nigerian the Acquisition of Lands by Aliens 
Law (Cap A1 Laws of Lagos State 2015) requires non-Nigerians to 
obtain the prior approval of the governor in writing. However, the 
practice is for foreign nationals to acquire real estate in Nigeria using 
companies incorporated in Nigeria. A company incorporated in Nigeria 
(whether or not the shareholders are Nigerians) is a Nigerian com-
pany under the law.

There are no specific national defence or security limitations on a 
potential buyer or tenant.
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5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

Non-resident investors seeking to invest in real estate in Nigeria are 
required to inflow their foreign currency through an authorised dealer 
and obtain a certificate of capital importation (CCI) for the inflow. The 
foreign currency is converted into naira and invested in real estate 
in Nigeria. The CCI allows the investor to repatriate proceeds of the 
investment or capital gains through authorised channels.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Owners and tenants face some liabilities as a result of laws or practice.
Owners bear the liability for ensuring that the property is structur-

ally sound and for taxes and charges over the property such as tene-
ment rates or land use charges.

In practice, tenants are generally not allowed to sub-lease, but may 
do so in some cases with the prior consent of the landlord. It is custom-
ary for tenants to be liable to pay for all utilities and outgoings, except 
those specified by law to be payable by the landlord. In well-structured 
leases, tenants will be liable to foot the cost of specific repairs in the 
property of damage done while the tenant is in possession of the prop-
erty. These repairs are typically paid for from the security deposits 
made by the tenant at the time of paying the rent.

In Nigeria, there is the tort principle of occupier’s liability, which 
imposes a duty of care on:
• occupiers of land towards persons entering the property for the 

purposes of concluding a contract with the occupier;
• persons who are invitees, such as customers who come to shop in 

the premises;
• licensees who come into the premises with the occupier’s express 

or implied warranty; and
• trespassers who come into the premises (or remain there) without 

the occupier’s permission or consent.

The courts have defined ‘occupier’ to mean the original owner, tenants, 
subsequent owners, foreclosing lenders and anyone who has sufficient 
degree of control of the premises.

The degree of control will be sufficient if it is such that the person 
in question ought to realise that a failure on his or her part to take care 
may result in injury to persons coming into the premises.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Owners can protect themselves from liability by maintaining insurance, 
including homeowners’ insurance to cover damage or loss to the prop-
erty. Owners can also maintain public liability insurance to cover bod-
ily injury or death of third parties and accidental damage to property.

In the event that the property owner is an employer and there are 
employees working on the premises, the owner may maintain employee 
compensation insurance to cover any injury resulting in death or dis-
ability of its employees in the course of their duties.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws 
rules in your jurisdiction? Are contractual choice of law 
provisions enforceable?

The laws of the Federal Republic of Nigeria govern land and property 
transactions in Nigeria. The general principle is that the contract for 
sale of property is subject to the law of the place where the property is 
situated. Thus, Nigerian law will apply to land and properties in Nigeria, 
even where the parties are domiciled in jurisdictions outside Nigeria.

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

The Customary Court, Magistrates’ Court and State High Court have 
jurisdiction over real estate disputes in Nigeria.

The Customary Court has jurisdiction where the land has a cus-
tomary right of occupancy granted in its favour or deemed granted by 
a local government, including matters for the declaration of title to a 
customary right of occupancy.

Depending on the provisions of the magistrates’ courts law of the 
state, a magistrates’ court has jurisdiction in proceedings for the recov-
ery of rent not exceeding 10 million naira per annum.

The State High Court has unlimited jurisdiction in respect of mat-
ters relating to any land where a statutory right of occupancy has been 
granted or deemed granted by the governor, including:
• matters for declaration of title;
• trespass to land or property; and
• recovery of rent where the sum exceeds the jurisdictional limit of 

the magistrates’ court.

Before a claim can proceed in a court in Nigeria, parties directly 
involved in the cause of action, and those who need to be made par-
ties in order to be bound by the decision of the court, are joined as par-
ties to the suit.

For service of court processes outside the jurisdiction where the 
property is situated, the party seeking to effect service must apply for 
leave of court to issue the processes and serve same outside jurisdiction 
and, for substituted service, state how the process will be served. Court 
processes can be served outside Nigeria upon obtaining the leave of 
the court. Such processes are served through substituted means, either 
through diplomatic channels or a foreign judicial authority. In some 
circumstances, a judge may direct that a courier be used by the party 
affecting such a service.

Parties need not be qualified or incorporated to do business in 
Nigeria before they can enforce remedies in Nigeria. It is, however, 
expected that offshore entities seeking to enforce remedies should 
retain the services of a solicitor qualified to practise law in Nigeria.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

Under Nigerian law, there are no separate provisions for enforcement 
of interests between commercial and residential properties regarding 
real estate ownership, tenancy and financing.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

In Nigeria, there are controls and limits on development, construc-
tion and use of real estate. A permit or approval from the appropriate 
physical planning or development control authority is required before 
construction, development or remodelling of any property can com-
mence. Such permits and approvals are issued based on the prevailing 
zoning regimes.

Each state in Nigeria has laws that govern urban planning and 
regional development. Such laws make provisions for the issuance of 
building approval and development permits, empowering the relevant 
authorities to determine the zoning regime for the different cities, 
towns and streets in the state.

Zoning regimes, among other things, stipulate the land use, 
height restrictions, rights of way and applicable setbacks as well as 
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the population density (in some circumstances). Zoning regimes are 
reviewed periodically.

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

Nigerian law allows for the compulsory acquisition of land by the gov-
ernment on the grounds that it is required for public purposes or for 
breach of terms and conditions contained in a certificate of occupancy.

In the event of a compulsory acquisition by the government, com-
pensation is payable to property owners. The compensation will only 
be payable where revocation of a right of occupancy is not penal. The 
compensation may be monetary or resettlement in a new location in 
lieu of compensation. Tenants and lenders are not entitled to com-
pensation, unless the relevant lease agreement or facility agreement 
mandates the property owners to indemnify the tenant or lender in the 
event of a compulsory appropriation.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

Certain laws in Nigeria empower the government to compulsorily 
acquire real estate without compensation. Under the Economic and 
Financial Crimes Commission (Establishment) Act 2002, persons con-
victed of money laundering, economic and financial crimes are liable 
to forfeit to the government without compensation real estate acquired 
with the proceeds of such offences.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

In Nigeria, bankruptcy and insolvency is governed by the Bankruptcy 
Act Cap B2 Laws of the Federation of Nigeria 2004, and the Companies 
and Allied Matters Act Cap C20 Laws of the Federation of Nigeria 2004 
(CAMA) respectively.

Individuals are declared bankrupt when they are unable to pay 
debts owed to creditors. On the other hand, a corporate entity is 
declared insolvent where it is unable to pay its debts.

There are two types of bankruptcy proceedings in Nigeria: creditor 
bankruptcy proceedings and debtor bankruptcy proceedings. 

Both proceedings culminate in a receiving order against the assets 
of the debtor to be used to liquidate the debts owed to its creditors. 

While creditor bankruptcy proceedings provide an avenue for the 
recovery of debts as set out in the Bankruptcy Act, debtor bankruptcy 
proceedings serve to provide a protective measure for the debtor 
against its creditors.

The creditor is required to have first obtained a judgment against 
the debtor in a separate suit, before instituting creditor bankruptcy pro-
ceedings. Thus the creditor bankruptcy proceedings can only be used 
to enforce payment of debts.

Insolvency proceedings may lead to the appointment of a receiver 
or receiver manager for the winding up of a company. Proceedings 
leading to the winding up of a company may be through:
• voluntary winding up by members of a company following the pass-

ing of a special resolution for that purpose in a general meeting;
• winding up by the court; or
• winding up under the supervision of the court.

Where considered to be the optimal approach, a corporate reorgani-
sation of the insolvent company may be undertaken to spin off and 
divest selected divisions of the company while retaining the profit-
able divisions. 

A lender may collect rent during insolvency where that lender has 
appointed a receiver or receiver/manager in relation to an asset that 
constitutes a security for the loan advanced. 

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

Recognised investment entities in Nigeria include Nigerian compa-
nies, real estate investment companies and real estate investment 
trusts (REITs).

Entities seeking to invest in real estate are required to pay 
applicable tax:
• stamp duty is payable on any written instrument evidencing trans-

fer of the property purchased;
• capital gains tax is payable on any gain made on the disposal of the 

investment property;
• land use charge or tenement rate is payable annually on the 

property; and
• withholding tax may be applicable to rents paid by the tenants 

in respect of investment properties (whether they are owned by 
Nigerian or foreign entities).

In Nigeria, an REIT’s structure minimises its exposure when com-
pared with Nigerian companies. Unlike Nigerian companies, REITs 
are allowed to distribute up to 90 per cent of their taxable income 
to investors.  

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

Offshore investors customarily make real estate investments using enti-
ties incorporated in Nigeria.

Generally, Nigerian law allows 100 per cent foreign participation in 
companies incorporated in Nigeria. 

Companies incorporated in Nigeria (whether or not the sharehold-
ers are Nigerians) are regarded as Nigerian entities under the law.

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements does 
your jurisdiction impose on a foreign entity? Does failure to 
comply incur monetary or other penalties? What are the tax 
consequences for a foreign investor in the use of any particular 
type of entity, and which type is most advantageous?

Companies incorporated in Nigeria must comply with the provisions of 
CAMA and must be registered at the CAC.

In order to incorporate a company, the name of the proposed com-
pany is required to be approved and reserved at the CAC. Further to the 
name reservation, the memorandum and articles of association as well 
as other incorporation documents containing details of the sharehold-
ers, directors and company secretary are prepared, stamped and filed 
at the CAC. A certificate of incorporation is issued by the CAC once the 
incorporation process is completed.

After incorporation, companies are required to file annual returns. 
Companies may be delisted by the CAC for failure to file annual returns 
for a period of between five and seven years.

See question 15 for the taxation consequences for foreign investors.
The type of entity most advantageous to a foreign investor is 

dependent on the investor’s business objective and the circumstances 
of the transaction.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

Generally, land ownership in Nigeria is held under leaseholds. Under 
the LUA, all lands in every state of the federation are vested in the state 
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governors, who hold such land in trust for Nigerians. The state governor 
grants a right of occupancy evidenced by a certificate of occupancy (C 
of O) for a period of up to 99 years (ie, leasehold interest) in land or 
property in his or her state. The terms of the leasehold are contained in 
the C of O granted by the governor.

Before the enactment of the LUA, families and communities gen-
erally held land and properties under freeholds and it was possible to 
transfer freehold interest. Persons who immediately before the com-
mencement of the LUA had vested rights in developed land continued 
to have rights over such land as if they had a statutory right of occu-
pancy issued under the LUA.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary in 
your jurisdiction to negotiate and agree on a term sheet rather 
than a letter of intent? Is it customary to take the property off 
the market while the negotiation of a contract is ongoing? 

Non-binding agreements – such as heads of terms, letters of offer and 
memoranda of understanding – typically precede the execution of a 
binding contract of sale. The courts in Nigeria will not enforce such 
non-binding agreements as they merely indicate that subsequent bind-
ing agreements will be entered into.

While the purchaser or lessee in a property transaction would 
require the property to be taken off the market during negotiation, the 
decision to take the property off the market is based on the negotiation 
of the parties. In some cases, the vendor or lessor may agree a consider-
ation for taking the property off the market. Such consideration is built 
into the purchase price or lease.

20 Contract of sale

What are typical provisions in a contract of sale? 

A contract of sale will usually contain:
• details of the contracting parties;
• a recital detailing the historical background of the property;
• the total consideration or purchase price of the property;
• the initial deposit to be made by the purchaser and payment plan 

for the balance in instalments;
• the parties’ covenants and obligations;
• warranties and representations;
• indemnities;
• dispute resolution clauses; and
• governing law.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-up? 
Are clauses regarding long-term environmental liability and 
indemnity that survive the term of a contract common? What 
are typical general covenants? What remedies do the seller 
and buyer have for breach?

Responsibility for future environmental clean-up of the property rests 
with the current owner of the property. Where the pollution occurred 
prior to the purchase of the property by the current owner, the cur-
rent owner may have recourse to the previous owner, if the previous 
owner is obligated under the property transfer document to be liable 
for such clean-up. 

It is not common to have clauses regarding long-term environmen-
tal liability and indemnity that survive the term of a contract of sale.

If the term of a lease or contract of sale is breached, a variety of 
remedies, including damages and injunctive relief, are available to the 
affected party.

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract date 
and closing date? Do they cover brokerage agreements and 
do they survive after property sale is completed? Are estoppel 
certificates from tenants customarily required as a condition 
to the obligation of the buyer to close under a contract of sale? 

A vendor of a property may make representations as to the existence 
and nature of leases in respect of the property, rent payable, unexpired 
term of the leases and default.

Depending on whether the purchaser intends to inherit the leases, 
the vendor may covenant that the leases will remain subsisting at clos-
ing or that vacant possession of the property will be delivered to the 
purchaser at closing.

Also, the vendor will typically covenant:
• that the property is free from any form of encumbrance or 

adverse claimant;
• to vest the property in the purchaser upon payment of the total pur-

chase price; and
• to execute the relevant title document in favour of the purchaser.

It is not customary to require the tenants to issue estoppel certificates as 
a condition to the obligation of the buyer to close under a contract of sale.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

Leases are usually subordinate to security instruments. Security inter-
ests on land are created over and above the interests and rights of the 
landowner, including the landowner’s rights of possession, right to col-
lect rent or leases over the property.

Leases typically will not rank in priority to security instruments. 
However, existing contractual rights of the lessee based on the lease 
will be protected in the event of the enforcement of security interest 
over a property.

It is not typical market practice in Nigeria for lenders to require sub-
ordination and non-disturbance agreements with tenants.

Head leases are treated differently from commercial leases. The 
ultimate title to land vests in the governor of the state; hence the gov-
ernor is usually the head lessor. Subsequent leases or security interests 
over land are subject to both the governor’s consent and the statutory 
right of occupancy granted by the governor to the landowner.

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

Security deposits in Nigeria are generally known as ‘caution fees’ or 
‘asset replacement deposits’. Where the purchaser intends to inherit the 
tenants, the contract of sale will contain provisions requiring the seller 
to transfer all of the unused caution fees or asset replacement deposits 
paid by the existing tenants.

It is common in leases for the tenant to be required to pay a cau-
tion fee as security against any damage to the property. The landlord 
refunds the security deposit or the unused balance to the tenant at the 
expiration of the lease or tenancy.

It is also customary for lease agreements to contain rent review 
clauses to cushion the effect of inflation and keep the monetary value 
realisable from the demised property. There are no restrictions on 
rent reviews with respect to commercial and industrial premises, as 
this is subject to the agreement of the parties. However, there are rent 
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control laws in different states to curb arbitrary rent increases on resi-
dential premises.

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

The purchaser’s solicitors will usually carry out title searches on the 
property at the relevant lands registry prior to the purchase of the prop-
erty. Title searches aim to:
• verify the title status of the property;
• reveal the existence or otherwise of any encumbrances;
• confirm the zoning regime; and
• verify that the property is free from government acquisition.

Where acquirers discover, following a title search, that the title to the 
property is bad and the defect cannot be amended or would be very dif-
ficult to amend, the customary approach is to back out of the transac-
tion. Where the defect can be rectified, the acquirer may still proceed 
with the transaction but request a reduction in the purchase price.

Government confirmation, zoning reports and legal opinions are 
not provided in all real estate transactions.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

Depending on the state of the property, a purchaser may, in addi-
tion to carrying out a physical inspection and a valuation, commis-
sion civil or structural engineers to carry out a structural integrity test 
on the property.

Where applicable, the purchaser may ask the seller questions relat-
ing to the existence or otherwise of an environmental impact assess-
ment (EIA) certificate. Where the EIA is not applicable, the purchaser 
will be required to carry out environmental investigations.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

Lawyers usually review leases. The business side may check the execu-
tion version of the lease agreement to confirm that the agreed com-
mercial terms have been reflected and, in some cases, may also be 
involved in the review.

The lease issues indicated will depend on whose interest the solici-
tor represents. The issues to be considered by the lessor/landlord’s 
solicitors will differ from those considered by  the lessee/tenant’s solici-
tors. Key issues for negotiation include, among others:
• payment or otherwise of service charges;
• vendor’s title;
• vendor’s or tenant’s guarantee;
• use of common areas;
• lease payment review provisions;
• length of lease;
• termination provisions;
• assignment and sub-lease provisions;
• covenants, repairs and maintenance provisions; and
• dispute resolution mechanisms.

28 Other agreements

What other agreements does a lawyer customarily review? 

The other agreements to be reviewed will largely depend on the due 
diligence conducted by the lawyer, including the searches, type of prop-
erty, length of lease, agreed commercial terms, vendor’s title, etc.

Some agreements that may be reviewed include the property man-
agement agreement, head lease (where applicable), deed of convey-
ance or assignment, deed of lease or sub-lease and estate rules and 
regulations (where the property is situated in a serviced estate).

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

Lawyers customarily prepare for the closing of real estate transactions 
by having physical meetings or teleconferences. Such meetings seek to 
ensure that all conditions precedent for completion are in place. The 
lawyers will customarily confirm, among other things, that:
• the purchaser is ready to make payment of the balance of the pur-

chase price (in respect of a sale) or rent (with respect to a lease);
• the formal conveyance/lease agreement by the parties is in the 

agreed form and ready for execution;
• other relevant documents required for the registration of the 

purchaser’s interest at the relevant lands registry are ready 
for execution;

• the vendor/landlord is ready to deliver to deliver possession 
of the property to the purchaser/tenant (depending on the 
agreed terms); and

• the original title deeds and other documents (receipts, building 
plans, etc) are ready to be handed over to the purchaser in the 
event of a sale.

The completion stage of the conveyance signifies the conclusion of all 
processes that vest the legal title in the purchaser or possession in the 
tenant. For real estate financing, lawyers to the lender and borrower (ie, 
the purchaser or investor) ensure that conditions precedent for draw-
down are in agreed form and issue their respective legal opinion. The 
lender’s lawyers will issue a letter confirming that the borrower has sat-
isfied the conditions precedent.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

Closing is typically done based on the preference of the parties. The 
parties may decide to close the transaction by a closing or signing cer-
emony or formal physical meeting between the parties and their law-
yers. In some cases, a party duly executes its portion of the transaction 
documents and sends the same to the other party for countersignature.

For leases, there are no formal closing meetings and lawyers merely 
ensure that the necessary documents are signed and exchanged or 
transferred sometimes by post, a delivery company or collection. In the 
event of immediate possession, the lawyers will also arrange and agree 
to a time and location for the tenant to pick up the keys to the property.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

The remedies for a breach of contract to sell or finance will typically 
be included in the contract of sale. Such remedies may include spe-
cific performance mandating the performance of the contract (where 
the seller is able but unwilling to perform), refund of initial payment 
deposit plus interest at the prevailing market rate, etc. Such terms are 
usually included in the non-performance clause of the contract of sale 
or pre-sale agreement.

In the event of a breach of the contract of sale, the purchaser is 
entitled to terminate the contract and recover any payments or deposits 
made to the seller. Depending on how the contract of sale is drafted, the 
purchaser may also be entitled to recover interest on the money paid at 
the prevailing market rate.

There are other common law and equitable remedies that apply, 
such as damages, specific performance, etc.

A seller cannot retain a purchaser’s down payment if the pur-
chaser fails to close. The seller may, depending on the provisions of the 
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contract of sale, deduct a portion of the down payment as a penalty or 
administrative charge.

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

The remedies available to both tenant and landlord will depend on 
whether the breach is material or non-material. A non-material breach 
is one that pertains to a minor or ancillary detail of the contract of sale, 
while a material breach would be considered as a major defect going 
to the foundation of the agreement (eg, a tenant’s failure to pay rent).

The remedies therefore differ in proportion to the type of breach. 
For example, a landlord’s remedies for breach of the covenant on use 
may include an action for:
• an injunction to prevent a contrary use;
• damages to compensate for misuse of the premises or breach of the 

covenant; or
• forfeiture and re-entry if there is a provision for this in the 

lease agreement.

On the other hand, the remedies for non-payment of rent may 
include an action for:
• recovery of the premises;
• payment of arrears of rent; and
• payment of mesne profit against a tenant at sufferance.

An action in distress, which involves the seizure of the tenant’s goods to 
satisfy the rent without going to court, may also be instituted.

A tenant’s remedies may include rent abatement for non-material 
breaches such as failure to repair and repudiation of the lease for mate-
rial breaches such as breach of covenant of quiet enjoyment.

Nigerian law prohibits self-help measures in the eviction of tenants. 
The landlord is required to serve two notices on the tenant prior to the 
eviction of the tenant, namely notice to quit and notice to recover pos-
session. The tenor of the notice to quit depends on the term of lease 
and cycle of payment of rent. Where the tenant refuses to give up pos-
session on expiry of the notice to quit, the landlord will serve notice of 
the owner’s intention to recover possession. Where the tenant refuses 
or fails to deliver possession to the landlord within seven days of receipt 
of the notice to recover the premises, the landlord may proceed to court 
to obtain an order for recovery of the premises. Once granted, officers 
of the court enforce the order of eviction.

There is no difference in the remedies available to landlords for 
commercial and residential leases.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

The most common form of security instrument relating to real estate in 
Nigeria is a mortgage. Under a mortgage, the ownership of real estate 
is transferred (by way of security for the loan) on the express or implied 
condition that it will be discharged when the loan is repaid. The mort-
gage may be a legal or equitable mortgage.

A legal mortgage is created when a deed of legal mortgage (an 
agreement under seal) is executed for transfer of the legal title to the 
secured asset from the borrower/mortgagor to the lender/mortgagee 
subject to reconveyance or release to the borrower/mortgagor upon 
payment of the secured debt.

An equitable mortgage only transfers a beneficial interest in the 
asset to the lender/mortgagee with legal title remaining with the bor-
rower/mortgagor. An equitable mortgage arises where the formalities to 
create a legal mortgage have not been completed; the asset being mort-
gaged is only an equitable interest; or there is mere deposit of title deed.

The enforcement of a legal mortgage will usually be faster and eas-
ier when compared to an equitable mortgage.

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

Financing is usually not available for head leases.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

See question 33 with respect to methods of creating security and ques-
tion 3 with respect to the perfection of a security interest in real estate.

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

The law does not require real estate appraisals. However, it is cus-
tomary for lenders to employ the services of a third-party real estate 
valuer to appraise the property to determine the market value and 
forced sale value of the property. The forced sale value is usually two-
thirds of the market value. The lender may use this information to 
determine whether the loan will be granted, the size of the loan to be 
granted, or both. Most lenders will grant credit up to 70 per cent of the 
forced sale value.

Most valuation reports will contain certain assumptions as to 
the title of the property and its marketability, structural integrity, 
etc. While these assumptions are not headed as qualifications, they 
effectively qualify the valuation report. Third-party appraisers are 
typically members of the Nigeria Institute of Estate Surveyors and 
Valuers (NIESV). To become a member of the NIESV, a person must 
have been registered by the Estate Surveyors and Valuers Registration 
Board of Nigeria set up further to the Estate Surveyors and Valuers 
(Registration, etc) Act.

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

A lender outside Nigeria can provide a loan facility to the borrower 
using collateral within Nigeria as security for same. The documents 
required to create the security are the same whether or not the lender 
is within or outside Nigeria and the consent of the governor or minis-
ter is required where the security relates to land. In practice, aa foreign 
lender will engage a Nigerian lawyer to provide a legal opinion on the 
enforceability of the security, among other things.

In some states, the lands registry may allow lenders or other third 
parties with interest in a property to register a caution on the property 
with the lands registry. Such cautions are required to be discharged 
before the property or any part of it can be transferred.

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

In Nigeria, interest rates are usually linked to the Central Bank of 
Nigeria’s monetary policy rate or the Nigerian Inter-Bank Offered Rate 
(Nibor), published from time to time by the Central Bank of Nigeria 
and FMDQ OTC Securities Exchange respectively.

In addition to the interest rate, there may be fees such as arrange-
ment fees, commitment fees, monitoring fees, renewal fees, etc, 
depending on the terms agreed by the lender and borrower.
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While there is no provision on the maximum interest rate charge-
able by a lender, parties always seek competitive pricing for loan facili-
ties. This is irrespective of the type of lender, borrower or property.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

Depending on the provisions of the loan agreement and security docu-
mentation, there are a number of ways that the lender’s remedies can 
be enforced. Some of these are:
• right to foreclose: this transfers the ownership rights over the secu-

rity to the lender;
• enforcement of covenant to repay: this covenant is typically stated 

in the loan documentation; however, where it is omitted, it remains 
implied and through the courts the borrower may be ordered to 
pay the loan or debt with interest and costs accumulated during 
the period of default;

• appointment of a receiver: a receiver may be appointed by the 
court to receive rents and profits over the security until the case is 
determined by the court or the debt is satisfied;

• right to take possession: this allows the lender take possession of 
the security and carry on business on it as if it were the owner, 
thereby allowing the lender to realise its debt; and

• right of sale: where the legal mortgage is created by a deed, the 
lender may be authorised by the court to sell the security in order 
to realise its debts.

A lender can institute a foreclosure proceeding where the date of 
redemption has passed with the principal or interest remaining unpaid 
after a demand and a reasonable time has elapsed without compliance.

There are no restrictions on the type of legal action that can be 
instituted by lenders. Where one action does not satisfy the debt 
owed to the lender, the lender can take the benefit of another remedy. 
However, the lender is barred from taking the benefit of any other 
legal action once the lender commences foreclosure proceedings 
against the mortgagor.

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in 
the foreclosure? Are there time limits on a lender seeking 
a deficiency judgment? Are there any limitations on the 
amount or method of calculation of the deficiency?

A lender’s entitlement to have recourse to the borrower or guarantor 
typically depends on the provisions of the facility documents. While 
most real estate finance facilities entitle the lender to recover any short-
fall (after the sale of the property) from the borrower and any guaran-
tor, some facilities are limited recourse or non-recourse facilities.

The limitations on the amount or method of calculation of the defi-
ciency will also be based on the facility and security documents.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

Registration of a registrable collateral is one of the key ways in 
which a lender can protect the collateral. Registration is done in the 
following ways:
• over land: registration at the relevant lands registry;
• over company assets: registration at the CAC; and
• over chattels and personal movable property: registration at the 

collateral registry of the Central Bank of Nigeria.

The security document usually empowers the lender to appoint a 
receiver to realise the security in the event of default by the borrower.

For unregistrable collateral, the lender will typically take posses-
sion of the title documents or employ the use of negative clauses or 
prohibitive covenants in the loan documents.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

The loan agreement or document may stipulate and determine 
whether the loan is granted on a recourse, limited recourse or non-
recourse basis. In addition to a legal mortgage, a lender may require 
the borrower to provide an all-assets debenture (which is a fixed and 
floating charge on all its assets and undertakings). The loan and secu-
rity agreements executed by the parties will also affect the enforce-
ment procedure that will be adopted by the lender and, by extension, 
the extent of the liability of the guarantor.

Recourse to the guarantor is determined by the provision of the 
facility agreement or guarantee/indemnity agreement (where there is 
a stand-alone agreement). Personal recourse to guarantors may extend 
to levying an execution against the assets of the guarantor.

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

Cash management systems and reserves are not typically required in 
real estate transactions.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

Guarantees can be utilised as credit enhancements. Guarantees in this 
regard are issued by an entity other than the originator or seller or its 
subsidiary or affiliate; its parent company or the parent company’s sub-
sidiary or affiliate; or the trustee. The practice is for guarantees to be 
backed by the guarantor’s sworn affidavit of net worth or issued by a 
reputable bank on behalf of the guarantor subject to the guarantor ful-
filling relevant conditions precedent of the bank. 

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

Financial covenants and negative pledge or prohibitive covenants are 
the most commonly used covenants required by the lender in loan doc-
uments. Other covenants are undertakings by the borrower to repair, 
maintain or insure the property, covenant on punctual payment, com-
pliance with applicable law and contracts, etc.

Update and trends

Most real estate loans are denominated in naira, Nigeria’s local 
currency, and so most real estate loans are benchmarked on 
the Nigeria Inter-Bank Offered Rate (Nibor). As a result, the 
planned discontinuation of Libor at the end of 2021 will not have a 
significant impact on the real estate space in Nigeria. 

Notwithstanding the above, it is the expectation that the tenor 
of a few existing United States dollar (USD) denominated loans or 
other structure real estate instruments denominated in USD will 
have lapsed by the end of 2021. In addition, market participants 
will now refrain from issuing Libor-referencing contracts, among 
other measures.
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46 Financial covenants

What are typical financial covenants required by lenders? 

This will depend on the type of loan or lending agreement in which the 
covenant appears. Typical covenants include:
• restrictions on debt levels;
• minimum working capital requirements;
• negative pledge;
• use of proceeds;
• upstamping;
• interest coverage ratio;
• borrower’s change of control;
• material adverse conditions;
• material adverse effect;
• termination process; and
• further assurances.

The typical financial covenants will not change irrespective of the 
loan-to-value ratio, debt-service coverage ratio, debt yields or financial 
reporting requirements. 

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

Security interests in movable (personal) property are registered at the 
collateral registry administered by the Central Bank of Nigeria. All 
finance leases (whether registrable or unregistrable) entered into after 
2014 must be registered at the collateral registry.

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

There is no requirement by lenders that a borrower be an SPE. Many 
borrowers choose to use SPEs for acquisition financing where the debt, 
equity and financing techniques are used to achieve the acquisition 
of real estate.
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Romania
Roxana Negutu
Voicu & Filipescu SCA

General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

Romania has a civil law system applicable nationwide. The majority of 
real estate norms are contained in the Romanian Civil Code, the Land 
Book Law and construction-specific legislation. The Civil Code regu-
lates all aspects related to real estate, the enforcement of obligations, 
as well as the execution of contracts.

Judicial precedent is not binding before courts of law. However, 
all decisions of the Constitutional Court and certain decisions of the 
Supreme Court are mandatory, and, in recent years, there has been an 
influx of such decisions in the real estate domain.

Agreements regarding the transfer of ownership rights or estab-
lishment of encumbrances must be concluded in written authenticated 
form before a notary public and registered afterwards in the relevant 
Land Book. For other types of agreements (eg, lease or free use), the 
written form will suffice.

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

Romanian real estate law is governed by the registration principle (ie, 
real estate rights are registered with an assigned Land Book and cadas-
tral number). The Land Book is a public register of real estate property 
that contains three parts:
• a description of the property;
• the current owner; and
• encumbrances (eg, easements, mortgages, land charges or herit-

able building rights).

Each real estate operation is registered in the relevant Land Book in 
order to ensure opposability against third parties. All past operations 
remain registered in the archive and can be accessed.

For historical reasons, however, not all of Romania’s territory 
has been subject to cadastral surveying. Therefore, especially in rural 
areas, a purchaser must perform a topographic survey and Land Book 
opening prior to the acquisition of a plot, if such operations have 
not yet been done.

Land Book information that has been registered and updated is 
accessible online. Registration in the Land Book creates a presumption 
of ownership. Since all agreements implying the transfer of owner-
ship are concluded before a notary public and afterwards immediately 
registered in the Land Book, there is a small risk of failure to regis-
ter such rights.

Security interests are also registered in the Land Book in order to 
ensure the rank of the secured creditor. If such registration is not per-
formed, the creditor cannot oppose its rank against other creditors in 
case of enforcement.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

The rule of real estate registration in the Land Book applies uniformly 
throughout Romania and the public notaries who authenticate the 
agreements automatically request their registration. The registration 
of leases is optional and regularly used for medium and long-term 
leases in order to ensure the tenant’s use right in case of transfer of 
leased property, regardless of the form of transfer.

In order to perform a registration, a Land Book excerpt must be 
obtained at a cost of 20 Romanian leu. The registration is subject to 
registration tax calculated at the declared value of the transaction and 
ranging between 0.5 per cent and 1 per cent of the price of the asset 
being transferred or the secured amount. To this, the notary fees are 
added, amounting to 0.5 to 2.5 per cent of the same. The purchaser or 
borrower customarily pays the fees.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

Since 1 January 2014, European Union member state entities and indi-
viduals may acquire real estate assets without restrictions. This also 
applies to some other countries with which Romania has executed 
bilateral agreements. Other third-country entities and individuals can-
not directly acquire plots of land in Romania. Such parties may acquire 
ownership rights only indirectly by establishing a Romanian limited 
liability company, which is a common straightforward procedure.

With respect to Romanian agricultural land, there is a specific 
regulation stipulating that the sale of agricultural and forestry land is 
subject to a pre-emption right that is reserved for co-owners, lease-
holders, neighbours and the Romanian State, at the same price and 
under the same conditions. The pre-emption procedure implies certain 
regulated steps, including publication at the local city hall. 

Non-resident entities and individuals may similarly acquire only 
real estate assets in the civil circuit. Assets outside the civil circuit 
are in the public domain of the state or of the territorial administra-
tive units and may be exploited exclusively under specific regulations 
(eg, concessions).

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

There are no exchange control issues applicable to real estate deals 
of non-resident investors. There are no restrictions on the repatria-
tion of profits.
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6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Romanian law recognises two types of liability: contractual and tort. 
Owners of real estate are liable for statutory dues relating to the land, 
such as charges for local public infrastructure or other utility taxes. 
Owners may also be held administratively or criminally liable for fail-
ure to observe certain construction, urban planning or environmental 
legal provisions (ie, building in a historically protected area in violation 
or without a building permit, polluting the soil or waters, etc).

In case of leases, the landlord must surrender the leased property to 
the tenant in a condition suitable for use in conformity with the contract 
and maintain it in this condition for the lease period. However, in com-
mercial leases, it is common that the landlord delegates liability to the 
tenant to a large extent.

Regarding liability for contamination, the ‘polluter pays’ principle 
applies, and the landowner and even the previous owner can be held 
liable for contamination of soil and groundwater. To avoid later dis-
putes, the parties should clearly define the environmental issues in the 
contract where applicable.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

In Romania, minimal housing insurance covering building insurance 
against weather-related perils (eg, fire, windstorms, etc) is compulsory. 
Failure to conclude such insurance is subject to fines. In addition, fur-
ther types of policies are available depending on the particularities of 
the case, ranging from third-party liability to specific policies covering 
environmental, pollution, title insurance, etc.

For some cases of hidden defects, as well as eviction, the Civil Code 
expressly provides for the obligation of the seller to cover all damages 
linked to the transferred property. Such can be exercised indefinitely, 
while others are subject to statutes of limitations. Furthermore, the pur-
chaser should add appropriate warranties and indemnities to extend 
the seller’s liability.

Legal, tax and technical due diligence investigations are recom-
mended to reduce the risks associated with the transfer of the real estate.   

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws rules 
in your jurisdiction? Are contractual choice of law provisions 
enforceable?

Any transaction involving an immovable asset on Romanian territory is 
subject to Romanian law. The parties can opt for a different governing 
law. However, this is not recommended as it will only complicate the 
procedure in case of foreclosure. 

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

As a rule, Romanian courts resolve disputes arising with regard to prop-
erty rights. There are no specific real estate courts, but general civil law 
ones that are organised into district courts, county courts, and higher 
courts of appeal or the Romanian Supreme Court, if applicable. Claims 
involving real estate must be filed with the competent court where such 
property is located.

Romanian law recognises the legal capacity of foreign persons. As 
such, it is possible for a foreign entity to file a claim and enforce rem-
edies duly recognised by the courts of law.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

There are no significant differences between commercial and residen-
tial properties in Romania, except the local tax on property, which is 
regulated depending on the building’s use. Buildings are fiscally classi-
fied in three main categories: 
• residential;
• non-residential; and 
• mixed buildings (used partially for non-residential and partially for 

residential purposes). 

Different taxes on a building apply, depending on the capacity of the 
owner, as an individual or a legal entity. 

Also, residential properties have a special regime with regard to the 
administration and use of common areas inside a building (normally 
performed by a non-profit building owners’ association which functions 
similarly to a company). There are no specific requirements regarding 
the lease of residential properties.

Lease agreements registered with the tax authorities repre-
sent enforceable titles with respect to the payment of rent and evic-
tion of the tenant.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

Construction is highly regulated. Each town has a zoning master plan 
setting out the general zoning regime to be observed for each envis-
aged project. As some zoning plans are outdated, special zoning plans 
must be approved in order to establish whether a specific project can 
be developed or authorised. Only after this preliminary stage is fulfilled 
can the applicant move forward to obtaining the building permit.

The above-mentioned procedures are cumbersome as the appli-
cant must obtain several approvals and permits from various public 
authorities and utility providers (eg, regarding historical and archaeo-
logical monuments, environmental issues and waste management).

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

Romanian law regulates the expropriation of real estate. However, 
this is subject to strict scrutiny as the Romanian Constitution guaran-
tees ownership. Such expropriation may only be made for public use 
for public infrastructure projects, with payment of a fair and prelimi-
nary compensation.

Property owners are compensated at the market value of the 
real estate by the public authority performing the expropriation. The 
authority must first attempt a negotiated settlement with the owner. If 
settlement is not reached, or if there is a disagreement regarding the 
price, the dispute shall be resolved by the competent courts of law, and 
an independent expert may be appointed to evaluate the asset.

The basic legislation on expropriation was amended in August 
2018, especially regarding the categories of public utility works and the 
deadline for owners to submit the relevant documents in order for the 
fair compensation to be calculated.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

Real estate can be forfeited without compensation if an illegal act 
was committed and the real estate represents the proceeds of such 
act or was purchased from the proceeds of such act. Additionally, a 
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prosecutor may seize real estate or affix seals on a building during a 
criminal investigation if it is to be used as evidence in a criminal inves-
tigation or is part of precautionary measures.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

Insolvency and bankruptcy procedures are supervised by the compe-
tent courts of law. Romanian legislation recognises insolvency com-
menced at the request of either any of the creditors or the debtor. 
The court will decide whether to open insolvency proceedings. From 
the date of the court’s decision to open the proceedings, the court 
will appoint an insolvency administrator. Specific rules are set out for 
the management of the company and for the disposal of assets. In 
Romania, both reorganisation and liquidation are possible, depending 
on the company’s capacity to continue the business.

The insolvency administrator tries to prepare an insolvency plan 
together with the creditors and to continue the business. If reorganisa-
tion is unsuccessful, bankruptcy commences, whereby the company’s 
assets are liquidated and the creditors divide the proceeds from the sale 
of such assets. The liquidation is performed through public auction.

Any assets sold by the seller, including real estate, in the three 
years before the commencement of insolvency proceedings are subject 
to a review of the insolvency court in order to determine whether the 
sale was performed as a fraudulent mechanism to the detriment of the 
seller’s creditors.

The Personal Bankruptcy Act entered into force on 1 January 2018, 
and regulates for the first time in Romania the insolvency procedure 
for individuals.

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

The Romanian Companies Law regulates five different types of corpo-
rate forms, all of which are available to foreign investors. Of the regu-
lated forms, the limited liability company (LLC) is the most frequently 
used, as it is very easy to incorporate and has a very accessible mini-
mum share capital amounting to 200 leu. Joint stock companies may 
also be considered; however, the minimum required share capital is 
higher, being set at 90,000 leu.

Limited liability companies best shield ultimate owners from lia-
bility as such liability is limited to the company’s assets and does not 
imply their personal liability, except under exceptional circumstances.

All corporate forms are subject to the same taxation requirements.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

Foreign investors prefer the LLC corporate structure. One or several 
shareholders may incorporate an LLC, which can be legal persons.

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

In order to be incorporated, companies must register with the com-
petent Trade Registry Office. Such registration involves several steps, 
such as drafting certain statements with respect to fulfilment of legal 
requirements, drafting the articles of association of the future com-
pany and paying the subscribed share capital into the company’s 
bank account. Companies must have a registered office in Romania. 

Foreigners may be directors of Romanian companies without having a 
residence in Romania or a work permit.

Foreign entities that are not fiscally registered in Romania must 
give an affidavit acknowledging compliance with the Romanian legal 
requirements and stating the amount of share capital that they are 
about to contribute.

The corporate tax is 16 per cent and is applicable for all types of 
companies. In addition, valued added tax (VAT) amounts to 19 per cent 
and there is a specific procedure for registration. Currently, transfer of 
ownership between VAT registered companies for real estate develop-
ment is subject to reverse taxation.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

Customarily, real estate is held in exclusive ownership, whereby the 
landlord has full and exclusive rights (the right to own, occupy, use, and 
dispose). Co-ownership rights are recognised and imply the co-owners’ 
agreement regarding the real estate’s use and disposal.

The Romanian legislation also regulates the superficies right, rep-
resenting an ownership right over the building and a use right over the 
land on which the building is erected. Such rights are usually based on a 
joint-venture agreement concluded between the owner of a plot of land 
and a developer, for the purposes of constructing a building that is to be 
divided into several apartments that will be individually sold to third-
party interested purchasers, together with the corresponding quota of 
the land on which the construction will be located.

Lease agreements are common in practice. The applicable legisla-
tion does not differentiate, in principle, between residential and com-
mercial lease agreements, although residential tenants have enhanced 
protection (eg, they have a pre-emption right in case the premises in 
which they live is sold).

Any burdens on real estate (eg, easements, rights of access) are 
executed based on an authenticated deed and are registered in the rel-
evant Land Book at the public notary’s request.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary 
in your jurisdiction to negotiate and agree on a term sheet 
rather than a letter of intent? Is it customary to take the 
property off the market while the negotiation of a contract 
is ongoing? 

It is common for the parties to conclude a sale pre-contract, which usu-
ally provides for the terms and conditions precedent necessary to be 
fulfilled by the parties for executing the final agreement. It is usually 
subject to a down payment paid by the future purchaser.

In case one of the parties fails to fulfil its obligations, the other 
party may request the court to issue a decision, which has the same 
power as a concluded property sale agreement. The pre-contract pro-
vides the advantage that, unlike a sale agreement, it does not need to 
be concluded in an authenticated form. However, it can be registered 
with the Land Book.

20 Contract of sale

What are typical provisions in a contract of sale? 

The agreement must precisely identify the parties, the property 
(address, Land Book number and cadastral number) and the purchase 
price or its calculation method. Further details are given with regard 
to payment terms and deadlines, liability for defects, development 
costs and other public charges, transfer of ownership and possibil-
ity to terminate.

The typical representation and warranties cover ownership his-
tory, protection against third-party claims or eviction, compliance with 
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zoning plans and building permits, encumbrances, the status of current 
lease agreements, tax payments, as well as any defects present at the 
moment of the sale.

Also, after the entry into force of the Data Protection Regulation on 
25 May 2018, it became mandatory to include special provisions regard-
ing the processing of personal data. Unless otherwise agreed, at the 
closing of a sale agreement, the purchaser pays notary and Land Book 
fees, while the seller pays the transaction tax to the state budget. If the 
real estate is handed over after the conclusion of the sale, the risk of loss 
or damages falls on the seller.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

In Romania, environmental damages entail the strict liability of the 
polluter, even for persons under its supervision or acting on its behalf. 
In case of environmental damage, the polluter must pay any damages 
that occur as a result of its intention or negligence, and clean up the 
contaminated areas.

General covenants regarding land pollution are rarely used, simply 
because the purchaser is supposed to have undertaken the necessary 
due diligence before the purchase of the property.

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract date 
and closing date? Do they cover brokerage agreements and 
do they survive after property sale is completed? Are estoppel 
certificates from tenants customarily required as a condition 
to the obligation of the buyer to close under a contract of sale? 

For existing leases, it is typical for the seller to provide the following 
representations:
• rent roll;
• validity and enforceability of the lease agreements;
• duration;
• conditions of renewal of the lease agreements;
• existence and transfer of the tenant’s guarantee;
• existence of any defaults with regard to the rent; and
• existence of any disputes with the tenants.

Lease agreements may provide that such are automatically terminated 
upon a change of ownership of the real estate.

The seller usually includes covenants ascertaining that it will not 
execute new or amend or terminate existing leases for a certain period 
or that it will perform all necessary improvement works.

Estoppel certificates from tenants are not required as a condition to 
close under a sale agreement.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

As a rule, leases are not affected by a change of ownership. If the lease 
agreement is registered in the competent Land Book, the new owner is 
obliged to observe the terms and conditions of the lease. In case of sale 
of property in a foreclosure procedure, the same rule applies and the 
new owner must respect the existing lease agreement. The Romanian 
Civil Code also allows the possibility for the new owner to terminate 
the lease agreement by prior notice given within a specified time frame 
in accordance with its terms and conditions.

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

The use of security deposits paid by tenants is common in Romania. 
There are no legal requirements with regard to the amount or form of 
the security deposit to be provided by the tenant. However, in prac-
tice, three months’ rent is usually sought for both residential and 
commercial leases.

For commercial leases, it is also usual to issue a bank letter of guar-
antee in order to guarantee the payment of outstanding rents. Such 
letters of guarantee do not usually exceed six months or one year and 
are periodically renewed. It is also customary for a lease agreement to 
provide a rent review period, although rent calculation mechanisms are 
usually provided within the lease agreement.

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

Property ownership registered in the Land Book is presumed to cor-
rectly ascertain true ownership unless challenged by an interested 
party in a court of law. Before executing a transfer deed or otherwise 
encumbering real estate, a Land Book excerpt will be requested that 
indicates the real estate’s current status. This will place a block on the 
Land Book for 10 working days, to avoid having different operations 
performed on it simultaneously.

Romanian law gives priority to deeds registered in the Land Book 
as opposed to unregistered deeds. Moreover, the first registered deed 
has priority over any other subsequently registered deeds.

Zoning certificates and other types of confirmations from various 
governmental authorities are requested when the purchaser intends to 
develop a project and wants to know the zoning and construction regu-
lations and parameters.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

Engineering and environmental reviews are not common, although 
they are sometimes performed in the case of high-value transactions. 
Environmental insurance is available, although rarely used.

With regard to certain types of development projects (eg, conver-
sions of industrial sites), the investor will be required to perform an 
environmental impact assessment.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

Lawyers on both sides usually review commercial leases and contrac-
tual clauses are thoroughly negotiated by the parties. The most impor-
tant aspects refer to:
• the contractual period (including the possibility of renewal);
• the rent mechanism and indexation;
• rights and obligations of the tenant;
• warranties;
• service charges;
• insurance; and
• the conditions of termination, including any early termina-

tion mechanism.
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Lease agreements are normally independent from any financing secu-
rity agreement. Transfer of ownership may entail renovation or mainte-
nance obligations on behalf of the future landlord.

28 Other agreements

What other agreements does a lawyer customarily review? 

When conducting due diligence of a potential transaction, lawyers nor-
mally assess legal mandatory provisions applicable to the asset in ques-
tion (ie, pre-emption rights, easements) and review:
• former real estate documents;
• agreements instituting pre-emption rights;
• easements or liens;
• zoning certificates and building permits;
• financing and mortgage agreements;
• tax certificates; and 
• property insurance.

In recent years, energy performance certificates have also been 
required in real estate transactions, and such may also be registered 
in the Land Book.

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

In practice, lawyers draft the agreements that, once finalised, are for-
warded to the notary public in order to be authenticated. The notary 
public requests an original Land Book excerpt, and verifies the parties’ 
capacity and their execution rights. The closing of the transaction is the 
signing of the sale agreement before the notary public. After the signing 
occurs, an original duplicate of the agreement is sent to the Land Book 
office in order to be registered. The registration procedure can last one 
week or even more.

Financing agreements usually involve the fulfilment of conditions 
precedent to closing and conditions subsequent. Lawyers ensure that all 
conditions precedent are fulfilled by the signing date; such conditions 
usually involve obtaining the required corporate approvals, complying 
with any pre-emption requirements, obtaining specific building permits, 
and proving that any funds necessary for the transaction are available.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

Any agreement to acquire or transfer ownership over real estate and 
establishment of mortgages or other encumbrances must be concluded 
before a notary public in authenticated form. In a real estate transac-
tion, the presence of the parties in person or their empowered repre-
sentatives (on the basis of an authenticated power of attorney) before 
the notary public is necessary in order for the transaction to be con-
cluded. The notary fees and Land Book registration fees are paid on 
the closing date.

Lease agreements need not be signed before a notary public or any 
other agents or witnesses and may be signed in counterpart.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

There are no legal provisions that apply automatically in case of breach 
of a sale or finance agreement. In a standard sale agreement, the seller 
must transfer ownership over the real estate, free of any encumbrances, 
material defects or legal claims. If a real estate property is defec-
tive in any way, the purchaser may request that the seller remedy the 
defects at his or her expense, reduce the purchase price or even termi-
nate the agreement.

On the other hand, the purchaser must pay the agreed purchase 
price according to the agreed terms and conditions. If the purchaser 
fails to fulfil his or her obligation, the seller may claim damages or even 

terminate the agreement. It is also common in such cases for the seller 
to keep the down payment.

With regard to a financing agreement, the borrower must pay the 
loan on the designated contractual deadlines. If the borrower does not 
observe the contractual obligation to disburse the loan, it is liable for 
any damages incurred on behalf of the lender. Additionally, the lender 
may enforce mortgaged property.

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

Romanian law gives considerable freedom to the parties in order to 
determine default events, the extent of the breaches and the applicable 
remedies. In order to guarantee the performance of contractual obliga-
tions, it is very common to agree upon the tenant’s obligation either to 
transfer to the landlord an amount equal to one to three months’ rent 
and service fee (plus VAT) as a guarantee deposit, or to provide a guar-
antee in the form of an irrevocable and unconditional letter of guaran-
tee from a bank or parent company.

As a rule, tenants who fail to fulfil their contractual obligations are 
subject to the payment of damages. The landlord may also terminate 
the lease agreement without notice, provided that the contractual con-
ditions are met. The eviction of the tenant must be authorised by a court 
of law. If the lease agreement is registered with the fiscal authorities, it 
represents an enforceable title and the enforcement procedure is sig-
nificantly simplified.

If the landlord causes the breach of obligations, the tenant has the 
right to be awarded damages. Such breaches usually involve necessary 
repairs to be performed by the landlord or eviction by a third party.

There are no differences with regard to the remedies available in 
commercial and residential leases.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

Financing agreements include a list of general undertakings and finan-
cial covenants and almost always require a mortgage over the financed 
real estate, as well as the creation of a mortgagor’s lien over the movable 
assets accompanying the real estate.

Additionally, liens may be created over a mortgagor’s movable 
assets such as bank accounts, insurance policies, intellectual property 
rights, shares, stocks and receivables. Personal guarantees of a bor-
rower’s shareholders are also usually created. Banks regularly request 
the assignment of all rents due by the tenants in the secured real estate 
property to the borrower, and of any claims against such tenants. A 
different preference order is provided by the Romanian Civil Code 
depending on the registration rank.

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

Although Romanian law does not prohibit leasehold financing, this 
is rare and banks do not finance such agreements. The preference 
order depends on the rank of the mortgage registered in the appli-
cable Land Book. 

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

A mortgage agreement over a real estate asset must be concluded in 
an authenticated form before a notary public, and is then registered in 
the Land Book. 
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A mortgage agreement is invalid if it does not specify the sum for 
which it is established or it does not reasonably identify the mecha-
nism. In addition, the mortgage agreement is valid only if it identifies 
the mortgagor and the creditor and the cause of the warranted obliga-
tion (ie, the financing procedure); it must also contain a sufficiently 
accurate description of the mortgaged asset.

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

An appraisal of the real estate is required. A bank’s in-house depart-
ment normally does a valuation, although for high-value transac-
tions one or several externally designated professionals perform such 
operations. They need not be registered with public authorities, but 
they need to be certified by the National Association of Authorised 
Evaluators in Romania.

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

Lenders from an EU jurisdiction may provide mortgaged loans with-
out any hindrance and under the same legal and tax conditions as 
Romanian lenders, provided that specific banking and financial regu-
lations are observed. However, if the bank providing the secured loan 
performs similar operations on a normal basis, then it must register 
such activities in Romania under the passport principle.

All real estate securities must be registered in the Land Book. 
Romanian law allows the assignment of mortgages separately from the 
assignment of the financing instrument, provided that the consent of 
the mortgagee is given in authenticated form. As such, any assignment 
of mortgages must be registered with the Land Book, which entails 
notary and Land Book fees.

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Interest rates in mortgage agreements are usually determined with 
reference to the Romanian Interbank Offer Rate (Robor), Euribor 
and, rarely, Libor indexes. Fixed interest rate loans are available as 
well. There are interest rate limitations with regard to residential loans 
imposed by Romanian legislation. For commercial loans, the parties 
may freely agree the level of the interest rate; however, excessively high 
interest rates can be reduced by the courts of law.

Besides repayment of the loan and the appropriate interest rate, 
the debtor is usually obliged to pay handling charges, capital resources 
costs and insurance costs.

There are no differences in penalties for legally impermissible 
rates applied to different types of lenders.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

As a rule, the enforcement of remedies against a debtor in default 
must observe a judicial procedure. Before commencing any enforce-
ment proceedings, and unless stipulated otherwise in the financing 

agreement, the lender must first observe a formal notice period dur-
ing which the debtor is given the opportunity to repay the debt. After 
the expiry of such notice period, the lender may commence enforce-
ment proceedings against the debtor, given that credit agreements 
concluded with banks are ipso facto enforceable according to the 
Romanian Banking Ordinance.

One action is usually sufficient to enforce all types of collateral. 
There are also no restrictions with regard to the category or number of 
actions which can be initiated by the lender.

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

If the sums obtained after foreclosure and enforcement of the mort-
gage are insufficient to pay the outstanding loan balance, lenders are 
entitled to a money judgment for recovery against the borrower or guar-
antor, provided that certain conditions and time limits are observed.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

Loan agreements almost always contain covenants with regard to 
the protection and insurance of the collateral and the obligations 
of the lender to maintain and preserve the mortgaged collateral. 
Supplementary conditions may be envisaged in the loan agreement 
that would reduce the mortgagor’s right to terminate lease agree-
ments, service agreements or insurance policies over the mortgaged 
real estate. Rent proceedings are usually assigned to the lenders and 
are paid directly to them.

Moreover, in order for the lender to secure the collateral, Romanian 
law requires several forms of publicity to be performed whereby the 
mortgage has to be registered in the relevant Land Book or, in case of 
movable mortgages, the Electronic Archive for Secured Transactions.

The Romanian Civil Code expressly prohibits having a mortgagee 
in possession of real estate.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

Romanian law recognises the possibility of recourse against other 
assets of the borrower that have not been mortgaged. As per the 
Romanian Civil Code, the lender may not commence recourse meas-
ures against assets that have not been mortgaged unless the mortgaged 
assets are not sufficient for the payment of the loan. However, in prac-
tice, the financing package will include specific provisions that allow 
the creditor to pursue all of the debtor’s assets. Nonetheless, the pro-
cedure for enforcing non-secured assets is not as efficient as that for 
mortgaged collaterals and pursuing it involves burdensome lawsuits.

Personal recourse to guarantors is not limited to other actions, such 
as bankruptcy filings or ownership interests in the borrower. However, 
priority for certain loans may be inserted in the guarantee agreement 
provided that certain conditions are met. As a rule, guarantors are lia-
ble as soon as the debtor is in default.
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43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

Real estate transactions do not usually involve cash management sys-
tems or the creation of reserves by lenders. However, banks usually 
require that all loan-related transactions be performed through mort-
gaged accounts opened with the financing institutions.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

Romanian law recognises several forms of credit enhancements that 
are used in practice in high-value loans, such as bank letters of guaran-
tee and letters of comfort. Similarly, completion guarantees are usually 
requested in building projects whereby guarantors undertake to pay 
the total amount needed for termination of the project. Depending on 
the type of project and financing type, specific net worth or liquidity 
requirements will be requested by the banks.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

Besides the mandatory requirements of loan agreements addressed 
under question 35, loan agreements normally include general cov-
enants, property-related covenants, information covenants, negative 
covenants, and financial covenants. Such are inserted to describe the 
most important details of the loan, such as the rights and duties of the 
parties, the description and the obligations with regard to the mort-
gaged assets, the circumstances under which foreclosure will occur or 
will be considered as occurring and the financing mechanism in order 
for the loan to be repaid.

46 Financial covenants

What are typical financial covenants required by lenders? 

Typical financial covenants required by lenders are usually based on 
the loan-to-value ratio, the interest cover ratio, or the debt service 
cover ratio. The debt equity ratio, the income (EBIT) debt ratio and the 
rental income interest ratio may also be used.

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

Romanian law requires the conclusion of an agreement in order to cre-
ate security interests over movable property, including equipment or 
intangibles. Securities over movable property are perfected by registra-
tion in the Electronic Archive for Secured Transactions.

Pledges over movable property may be made with or with-
out dispossession of the pledged property in favour of the lender. 
Promissory notes or bank letters of guarantee usually accompany per-
sonal guarantees.

A ‘control’ agreement is not necessary in order to perfect a 
security interest.

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

SPEs are often used in high-value real estate transactions. As there is no 
special regulation with regard to SPEs, the general Romanian corporate 
norms apply. There is no concept of an independent director of an SPE.
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Slovenia
Matej Perpar and Ajda Okršlar
Kirm Perpar Law Firm

General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

Slovenia has a continental legal system, which is strongly influenced by 
German law. The most fundamental acts of civil law in Slovenia are the 
Code of Obligations, which contains the basic principles and general 
rules for all obligational relationships, and the Law of Property Code, 
which governs property and related rights. With regard to the law gov-
erning real estate, a potential investor should also be acquainted with 
provisions of the:
• Land Register Act;
• Real Estate Recording Act;
• Agricultural Land Act;
• Housing Act; and
• Protection of Buyers of Apartments and Single Occupancy 

Buildings Act.

Case law is generally not recognised as a formal source of law (with 
the exception of decisions made by the Constitutional Court), 
but it persistently gains importance, especially with regard to the 
power of argument.

Oral contracts are generally recognised under Slovenian law, 
except in cases where the law requires a written form or when the par-
ties agree on a written form. A written form is, for example, especially 
envisaged by law for contracts regulating transfer of ownership title 
or other property rights on real estate. Regardless of the fact that oral 
contracts are generally recognised by Slovenian law, it is still highly rec-
ommended to conclude all contracts in written form, especially due to 
their stronger evidentiary value.

Slovenian law also enables a party to obtain an injunction to 
prevent an action.

Laws regulating real estate are applicable throughout the whole 
territory of Slovenia. In addition to state laws, there are some munici-
pal acts relating to real estate. Such municipal acts only apply to real 
estate located in the territory of the respective municipality.

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

Slovenia has a registration-based system. All property (and some obli-
gational) rights must be registered in the Land Register in order to gain 
validity. Unregistered owners only enjoy limited protection.

Entries of the rights and legal facts in the Land Register are effec-
tive from the moment the land registration court receives a proposal 
for entry, unless otherwise provided by the law. All entries in the Land 
Register are public.

Registered rights follow the principle ‘first in time, first in right’, 
which means that the first right entered has priority over other rights of 
the same type. This is especially relevant for mortgages.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

The party proposing the entry in the Land Register must provide the 
document containing an unconditional statement of the owner allowing 
the entry. The owner’s signature on such document must be notarised.

The registration fee varies with respect to the value of the real 
estate, from €5 (for values up to €20,000) to €5,000 (for values of 
more than €60 million). The payment of fees is subject to agreement 
between the seller and the buyer. Nevertheless, the buyer custom-
arily pays them.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

Natural or legal persons from European Union, European Economic 
Area, European Free Trade Association and Organisation for 
Economic Co-operation and Development member states may acquire 
ownership of real property under same conditions as Slovenian citizens 
and legal persons with their registered seat in Slovenia. For natural or 
legal persons from other countries that are not members of the above 
listed unions, ownership of real estate is permitted under condition 
of reciprocity.

There are no legal limitations for foreigners to lease real estate 
in Slovenia.   

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

Slovenia does not impose foreign exchange controls or specific restric-
tions on payments to foreign individuals and companies. Both resi-
dents and non-residents in Slovenia are allowed to open bank accounts 
in foreign currencies.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Slovenian law recognises two types of liability: statutory and contractual.
Generally, all aspects of statutory liability arise from the basic rule 
stating that any person inflicting damage on another is obliged to 
reimburse it. Moreover, the owner of an object shall also be liable for 
damages caused by an object in his ownership, if such object can be 
considered dangerous. While some objects are considered dangerous 
per se, others may become dangerous by incorrect use or lack of care. 
Under general rules, a landlord can therefore potentially also be held 
liable for damages caused to a contractor that has an accident on his 
or her property.
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Contractual liability can, as a rule, be agreed in addition to statu-
tory liability, as statutory liability can generally not be excluded by con-
tractual agreement.

Owners of real estate can also be held liable for environmental dam-
age and for causing prohibited emissions to neighbouring properties.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Owners usually protect themselves by conclusion of insurance 
policies such as building insurance and individual or all-risk prop-
erty insurances. Some insurance companies also provide environ-
mental insurance.

Personal liability can also be avoided (or at least reduced) by incor-
porating a limited liability company (LLC) and listing it as the owner of 
specific real estate.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws 
rules in your jurisdiction? Are contractual choice of law 
provisions enforceable?

Parties to a transaction are free to choose any governing law. The par-
ties can also agree that the chosen law is applicable only to specific 
parts of a contract. However, if all elements relevant to a transaction 
are located in a country other than that whose law has been chosen, 
obligatory provisions of law of the country of location shall also be 
applicable to this transaction.

If the parties decide not to agree on a governing law, general 
conflict-of-laws provisions shall assign the governing law. Because 
Slovenia is a member of the EU, the provisions of Regulation (EU) No. 
1,215/2012 (Brussels I Regulation) and Regulation (EC) No. 593/2008 
(Rome I Regulation) shall apply.

Additionally, in some exceptional cases where the above-men-
tioned Regulations are not applicable, conflict-of-law rules are gov-
erned by the Slovenian Private International Law and Procedure Act.

Conflict-of-law rules regarding rights in rem on real estate are 
generally of cogent nature and therefore cannot be amended by con-
tractual provisions. As a consequence, such contractual provisions also 
cannot be enforced. On the other hand, obligational rights connected 
to real estate can be governed by any law chosen by the parties, with 
respect to the limitation explained in the first paragraph above.

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

In Slovenia, district civil courts have jurisdiction over disputes regard-
ing real estate. In disputes relating to rights in rem on real estate, the 
competent district court is determined based on the location of the real 
estate in question; while in disputes relating to obligational rights con-
nected to real estate, the competent district court is determined by the 
defendant’s place of residence.

Under Slovenian law, out-of-jurisdiction service of court applica-
tions is in the court’s domain and is not an obligation of the parties. 
Slovenian law assures the legal capacity of foreign people and legal enti-
ties, so they can enforce remedies under same conditions as Slovenian 
persons or entities. However, the courts may request such entities to 
assign a representative to whom court writings can be delivered.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

While real estate ownership is mostly governed by the Law of Property 
Act, provisions regulating tenancy in general are included in the 
Slovenian Code of Obligations. In addition to the above-mentioned, 
there are some other acts governing specific types of space (such as 
the Housing Act for residential premises, the Business Buildings and 
Business Premises Act and the Agricultural Land Act).

The provisions of these acts concerning lease agreements and rela-
tionships mainly differ in respect to:
• obligatory elements of lease contracts;
• notification periods;
• the manner of and reasons for termination and rights; and
• obligations of parties.

With regard to real estate ownership, the provisions of the listed acts do 
not differ as much as with regard to leases. Nevertheless, there is a spe-
cial act protecting buyers of new apartments in Slovenian legislation, 
which provides special rights to such buyers and obligations of sellers. 
These provisions are similar to those protecting consumers and cover 
obligatory elements and form of purchase contracts, rights of termina-
tion, delivery of the real estate, guarantees, etc.

Financing does not generally differ with respect to residential or 
commercial property, but this may be subject to the conditions of each 
individual bank.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

The Slovenian jurisdiction controls and limits development, construc-
tion and use of real estate by spatial planning and spatial management, 
mainly through the adoption of ‘spatial plans’. The main authorities 
that control compliance with this are:
• the Construction, Surveying and Housing Inspectorate; and
• the Inspectorate for Agriculture and the Environment.

These bodies have the authority to impose inspection measures and to 
initiate minor offence proceedings if they discover any breaches of pro-
visions regulating spatial planning and management.

Official information on land use can be easily obtained at local 
municipalities and state administrative units.

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

The right of the government (or state) to compulsorily purchase real 
estate is envisaged in the Constitution of the Republic of Slovenia, 
and is additionally (and more in detail) regulated in the Spatial 
Management Act.

In case of appropriation, owners receive monetary compensation 
or comparable real estate as remuneration in kind.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

Real estate can be forfeited to or seized by the government if it is rec-
ognised as an asset of illicit origin. This may be in the case where it is 
discovered that the assets were gained through a criminal act or if the 
owner cannot explain or prove their legal origin to a sufficient extent. 
The burden of proof in this case is on the defendant.
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14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

Under Slovenian legislation there are two main types of insolvency pro-
cedure: compulsory settlement proceedings (with variation of simpli-
fied compulsory settlement) and bankruptcy proceedings.

The purpose of bankruptcy proceedings is typically the manage-
ment and sale of assets of the debtor, division of proceeds and winding 
up of the company, while compulsory settlement is a way to restructure 
the debt without termination of the company as a legal entity.

Bankruptcy proceedings can be instituted by:
• a debtor, through its own proposal;
• a debtor’s personally liable shareholder;
• a creditor that can prove that the debtor has defaulted on payments 

for more than two months; or
• the Guarantee, Child Support and Disability Fund of the Republic 

of Slovenia, if the debtor is in default with the payment of employ-
ees’ claims. 

By initiating bankruptcy proceedings, all representation rights are 
immediately transferred to the bankruptcy trustee, who also takes over 
the debtor’s management, premises and documents.

The impact on specific interest holders varies in accordance with 
the rights they hold. If it holds an ownership right over an asset that 
is considered part of the bankruptcy estate, the rights holder may 
demand its exclusion from the bankruptcy estate. If it does not hold an 
ownership right, but only a pledge or mortgage, the rights holder may 
demand to be repaid from a special distribution estate (ie, proceeds 
from the sale of security). Only if there is a surplus of proceeds from the 
sale of security may it be transferred to the general distribution estate.

All information on insolvency proceedings that must be published 
under the Insolvency Act (including the court’s decision on the com-
mencement of bankruptcy proceedings) is publicly available on the 
website of the Agency of Republic of Slovenia for Public Legal Records 
and Related Services.

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

Under the Slovenian Companies Act the following legal forms are 
available to Slovenian and foreign investors:
• LLC;
• joint-stock company;
• sole proprietor;
• unlimited liability company;
• limited partnership;
• limited partnership with share capital; and
• societas Europaea.

Foreign entities conducting business in Slovenian territory have 
equal rights, liabilities and obligations to Slovenian companies. A 
foreign entity may also conduct business activity in Slovenia by set-
ting up branches.

There are no entities under Slovenian law, similar to real estate 
investment trusts, which are exempt from taxes on transfers of real 
estate. The ultimate owners are protected to the widest extent in LLCs 
and joint-stock companies.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

The most commonly used entity form by foreign investors is the LLC, 
as this does not impose liability on its shareholders and the obligatory 
initial capital only amounts to €7,500. It is a much more convenient 
option in comparison to the joint-stock company, because the estab-
lishment of the latter is more complex and requires initial capital of a 
minimum amount of €25,000.

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

Legal entities established under Slovenian law must be registered in 
the Companies Register. In order to be registered, the company must 
submit articles of association concluded in the form of a notarial deed 
(in case of an LLC, the articles of association can also be submitted on 
a form sheet with the notarised signatures of the shareholders). For a 
company with only one shareholder, the articles of association need 
not be concluded in the form of a notarial deed, but only in written 
form or on a form sheet. In both cases the signature of the shareholder 
must be notarised.

With regard to books of account and annual reports, the same obli-
gations as for domestic entities apply for branches of foreign companies.

There are no special tax consequences for foreign investors. The 
Slovenian corporate income tax rate is set at 19 per cent (the rate of with-
holding tax is 15 per cent) and applies to all Slovenia-based companies.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

The basic legal ownership category under Slovenian law is the owner-
ship right, which consists of a right to hold, use, exploit and dispose of a 
property. In addition, the owner has a right to limit his or her ownership 
right by transferring one of the listed rights to a third party or parties. 
One example is leasing the real estate, by which the owner–landlord 
transfers his or her right to hold and use (and in some cases also exploit) 
the real estate to the tenant on the basis of the lease agreement. The 
lease agreement can be concluded for a definite or indefinite period. If 
the parties choose the latter, it is recommended to agree in detail on the 
terms for termination.

As a rule, burdens on real estate are established by explicit and 
unconditional statement of the owner allowing such burden to be 
imposed on the real property. In addition, they must usually be entered 
in the Land Register in order to gain validity. The signature ona  state-
ment allowing the establishment of burdens must be notarised.

While condominium regimes have become widely used in 
Slovenia in recent years, cooperative ownership agreements are not 
yet recognised.

Lease agreements are, in general, governed by the Code of 
Obligations. In addition, there are some other acts governing specific 
types of space (such as the Housing Act for residential premises, the 
Business Buildings and Business Premises Act and the Agricultural 
Land Act). The provisions of these acts that concern lease agreements 
and relationships mainly differ in respect to obligatory elements of 
lease contracts, notification periods, the manner of and reasons for ter-
mination and rights and obligations of parties.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary 
in your jurisdiction to negotiate and agree on a term sheet 
rather than a letter of intent? Is it customary to take the 
property off the market while the negotiation of a contract 
is ongoing? 

The Slovenian Code of Obligations recognises a pre-contract as a con-
tract by which parties undertake to subsequently conclude the (main) 
contract. A pre-contract is considered binding if it contains all essential 
elements of the main contract, and can in such case also be enforced. 
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Nevertheless, a pre-contract shall not be binding if the circumstances 
materially change between the conclusion of the pre-contract and 
the main contract.

The options to enter into a letter of intent or term sheet are com-
monly used in the initial stages of transactions. It is also usual to include 
in such agreements am obligation to remove the real estate from the 
market during the negotiation period or not to enter into negotiations 
with other interested parties for a defined period.

20 Contract of sale

What are typical provisions in a contract of sale? 

The essential elements of a sale contract under Slovenian legislation 
are the object of sale and the purchase price. Other elements and provi-
sions are optional.

The parties commonly decide to agree on a down payment, which 
depends on the total purchase price but usually amounts to between 
10 per cent and 20 per cent of the purchase price. Use of an escrow 
account generally depends on the total value of the transaction and 
its complexity.

As the principle of trust in the Land Register fully protects the 
parties to legal transactions, current extracts from the Land Register 
are used as proof of a good title of the property. The Land Register is 
public and available online; therefore, no costs arise from verification 
of proper title. Since the principle of trust in the Land Register is fully 
applicable to legal transactions and as in accordance with this principle 
a party trusting in the Land Register cannot suffer detrimental effects, 
there is usually no need to include special representations and warran-
ties with respect to the title in the agreements. Nevertheless, such war-
ranties are often included in high-value transactions.

Liabilities for taxes and utilities are transferred to the buyer as of 
the date of delivery of the object of sale, unless agreed otherwise. The 
same applies for the risk of loss, which is borne by the seller until the 
delivery of the object of sale to the buyer. After delivery, the risk trans-
fers to the buyer.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

The environmental responsibility or responsibility to remove the 
source and its effects is primarily on the polluter, who is also obliged to 
pay the costs for measures of prevention and reduction of environmen-
tal effects. If an environmental effect cannot be assigned to a specific 
polluter, the liability for its removal and payment of costs for removal 
are borne by the state (or municipality).

With regard to contractual provisions regarding environmental 
liability, it is not unusual to negotiate representations and warranties 
that the property is free of environmental burdens or compliant with 
environmental legislation. Breach usually results in an obligation to pay 
a contractual penalty or the possibility of terminating the agreement.

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract 
date and closing date? Do they cover brokerage agreements 
and do they survive after property sale is completed? Are 
estoppel certificates from tenants customarily required as 
a condition to the obligation of the buyer to close under a 
contract of sale? 

The most common representations given by the seller with relation to 
leases are that the leases are legally binding and enforceable, that the 
rent has not been modified and that there are no pending or threatened 
terminations. For the start of negotiations to finalisation of the agree-
ment, the seller usually also warrants not to enter into any other lease 
agreements and make material changes to the existing leases.

Lease agreements do not usually include brokerage agreements, 
but are regulated and negotiated separately.

Estoppel certificates are neither required nor common as a condi-
tion to the obligation of the buyer to close under the sales contract.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

Under Slovenian legislation, leases are not subordinated to security 
instruments and do not cease to exist upon foreclosure. By purchasing 
the real estate, the buyer becomes the new landlord and undertakes all 
rights and obligations under the existing lease agreements.

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

Security deposits are not obligatory but are still commonly used in 
lease relationships. The usual amount of a security deposit is one or 
two monthly rents, and it is typically provided in cash or by transferring 
amounts to the landlord’s bank account.

With regard to short-term lease agreements, it is not usual for them 
to contain provisions on periodic rent resets or reviews. If the contrac-
tual parties agree to modify the rent, they usually include an annex to 
the agreement. On the other hand, long-term lease agreements com-
monly contain an indexation clause.

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

A typical method of title search is obtaining a current extract from the 
Land Register. Other ways of proving the title are used only in excep-
tional cases, where the transfers of title have not yet been entered into 
the Land Register.

The principle of trust in the Land Register, as recognised and 
interpreted in Slovenian legislation, fully protects the parties to legal 
transactions and therefore a party trusting in Land Register cannot 
suffer detrimental effects. A purchaser, in good faith, can accordingly 
obtain title even if the seller is wrongfully registered as the owner of 
the respective land.

Extracts from the Land Register and zoning reports are available 
online free of charge in a user-friendly format. Nevertheless, legal 
support is still advisable, especially with regard to the correct inter-
pretation of the extracts and verification of rights and obligations 
entered therein.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

Engineering and environmental reviews are generally not obligatory, 
but are still advisable, especially with respect to larger transactions. 
Representations or an indemnity is also only used in larger transac-
tions, where difficulties are expected in this regard.

Environmental liability insurance is available and can be required 
by the government as financial insurance for payment of costs for envi-
ronmental nuisance.
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27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

Leases are most commonly reviewed by lawyers rather than on the 
business side. 

28 Other agreements

What other agreements does a lawyer customarily review? 

Alongside lease agreements, lawyers usually review utility supply 
agreements, property insurance agreements and brokerage agree-
ments. Because easements and mortgages are demonstrated in 
extracts from the Land Register, agreements on their establishment 
are not typically subject to review (unless there is doubt regarding the 
validity of their establishment).

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

Preparations for closing usually include drafting the list of deliverables 
and reviewing the requirements for the transaction to be validly con-
cluded. The latter usually includes verification of representatives and 
formalities of their authorisation (notarisations, apostille, etc), while 
the list of deliverables usually consists of:
• documentation on clients;
• proof of ownership;
• proof of financing (if applicable);
• certificate on use of land; and
• statements on release of mortgages (if applicable).

Authorisations are typically verified by presenting current extracts from 
the business register. In the case of a foreign client, it is often required 
that the official certificate be translated by a court-sworn transla-
tor in order for a notary public to notarise its signature. Notarisation 
of a seller’s signature is a prerequisite for entry of the transfer in 
the Land Register.

There is usually a delay between signing of the sales contract and 
closing, due to tax formalities. After a sale contract is signed, the seller 
must submit the contract to the tax authorities, which issue a notice of 
tax assessment.

After the tax in the assessed amount is paid, the seller provides 
proof of payment to the notary public, who can only then notarise the 
signature on the contract. The gap can last from one day up to one 
month, as under relevant legislation the tax authority has 30 days to 
issue the notice.

Nevertheless, in practice, the tax authorities issue the notice rather 
quickly, so this delay usually only lasts a few days.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

Except for notarisation of the seller’s signature, no other formalities or 
participation of government representatives is required. The parties 
may sign the agreement separately.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

In the event of a breach, the aggrieved party may seek termination, 
fulfilment of obligations or contractual penalties (if envisaged in the 
contract). If the party seeks fulfilment of obligations or payment of con-
tractual penalties, it first needs to enforce its claim by filing a lawsuit at 
the competent court. After obtaining a final judgment, the party can 
initiate enforcement proceedings.

However, if the parties conclude the agreement in a form of directly 
enforceable notarial deed, the first step (lawsuit) is not required. The 
aggrieved party can directly initiate the enforcement proceeding 
against the other contractual party.

The aggrieved party may, in addition to enforcing the fulfilment of 
obligations under the contract, also seek compensation for the dam-
ages caused by the breach.

In case a purchaser provides a down payment and then fails to 
execute the contract, the seller may choose either to demand the per-
formance of the contract (if possible) and corresponding damagse or to 
retain the purchaser’s down payment.

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

In the event of a breach, the aggrieved party may seek termination, 
fulfilment of obligations (for example, payment of rent) or contractual 
penalties (if envisaged in the contract). The tenant of the residential 
premises may terminate the lease agreement at any time by written 
notice and with a 90-day notice period, while the landlord must file a 
lawsuit in order to terminate the lease. If the tenant occupies the prem-
ises even after termination of the agreement, the landlord may seek 
eviction through customary judicial proceedings.

If the object of lease is a commercial premises and if the premises 
is leased for an indefinite period, the agreement may only be termi-
nated by filing a lawsuit at the competent court and with a minimum 
notice period of one year.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

The most common security that lenders require in this regard is mort-
gage on the financed real estate. Should the mortgage not constitute 
sufficient security, lenders often require assignment of receivables 
from insurance policies or sureties.

The enforcement of security depends on both the type of secu-
rity (difference in competent courts, publicity of enforcement and 
individual enforcement acts) and the manner in which the agreement 
is concluded (civil agreement, notarial deed or directly enforceable 
notarial deed).

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

Financing of ground or head leases is not common in Slovenia, but 
there is still an option to obtain such financing from specific banks 
under their general lending conditions.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

A mortgage can be established through conclusion of a contract and 
registration in the Land Register. The contract must include the own-
er’s statement allowing the registration of the mortgage on his or her 
real estate, and its signature must be notarised.

A contract on establishment of a mortgage can also be concluded 
in the form of a directly enforceable notarial deed. This way the lender 
has an option to directly enforce the sale of the real estate and subse-
quent repayment of the debt, instead of first initiating litigation pro-
ceedings and only afterwards initiating the enforcement.
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36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

It is common for banks to require appraisal of the relevant real estate. 
Banks usually provide a list of authorised appraisers, from which the 
borrower may choose whom to engage. The appraisal may be ordered 
by either party but in general the banks require that the appraisal be 
obtained at the borrower’s cost.

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

Lenders from another jurisdiction may provide loans which are 
secured by collateral in Slovenia under the same conditions as 
Slovenian lenders. In order to be entered in the Land Register as a 
mortgagee, the lender will need to register in the Slovenian Business 
Register and obtain an identification number. This will bring no other 
consequences, as the entry will be strictly intended for the purposes of 
the Land Register.

Lien documents must be concluded in writing and the owner’s sig-
nature must be notarised. If the lender wants to include direct enforce-
ability in the contract, the contract will need to be concluded in the 
form of a notarial deed.

If the signature is notarised abroad or if the notarial deed is con-
cluded abroad, additional legalisation rules may apply (apostille, etc).

If the financing is provided to a consumer, the mandatory provi-
sions of the Consumer Credit Act also apply. Under the said Act the 
credit agreement must contain various clauses envisaged by the 
Consumer Credit Act and, if secured by mortgage, the agreement must 
be concluded in the form of a notarial deed.

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Interest rates are usually set by reference to Euribor, as the majority of 
loans are provided and obtained in euros.

If the agreed interest rates are more than 50 per cent higher than 
the rates specified by law (currently 8 per cent), the interest is consid-
ered usurious and the contract is null. This does not apply, however, to 
commercial contracts.

In case of consumer loans, additional rules of the Consumer Credit 
Act regarding calculation of the effective interest rate and its maxi-
mum value apply.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

If the agreement is concluded in the form of a directly enforceable 
notarial deed, the lender has the option to directly initiate the enforce-
ment procedure. If not, the lender must first initiate litigation pro-
ceedings; only after obtaining final judgment can the enforcement 
procedure be commenced. Both litigation and enforcement proce-
dures are judicial procedures.

If the contract is concluded in the form of a notarial deed, the court 
decision of the commencement of enforcement can be obtained within 
two weeks, while if the lender must first initiate litigation proceed-
ings, obtaining an enforceable judgment will take approximately two 
years. The duration of the court proceedings depends mainly on the 
competent court, the complexity of the matter and the actions of the 
litigating parties.

When filing the application for commencement of enforcement 
proceedings, the lender may propose to invoke all collateral available 
as well as other enforcement methods. The debtor will then have the 
option to propose to the court to only enforce one of them, if this suffices 
for full repayment of the claim. Should the collateral represent a secu-
rity for a different claim, the secured claim will be repaid first and the 
lender will only be repaid from the remainder of the proceeds (if any).

Update and trends

Since 2017, which was a record year for the Slovenian real estate 
market, positive developments in the market are expected to 
continue. With rising prices and an increasing discrepancy between 
supply and demand, the construction of new residential properties is 
also accelerating.

In its latest report on the real estate market, the Surveying and 
Mapping Authority of the Republic of Slovenia announced that the 
number of sales transactions on the market last year reached 36,000, 
which was about 5 per cent higher than in 2016 and about 16 per cent 
higher than in 2015. The number represents a new record of sales 
transactions in a single year in Slovenia. By far the most transactions 
(about two-thirds) were for residential real estate (with apartments 
approximately 42 per cent and houses approximately 24 per cent). The 
Bank of Slovenia pointed out that last year’s total growth of 10 per cent 
in residential real estate prices was the highest since the start of the 
financial crisis in 2008. According to the Bank of Slovenia, Slovenian 
growth was the third highest in the eurozone area last year, with only 
Ireland and Portugal ahead. Additionally, the disposable income of 
households increased by 15 per cent between 2008 and 2017, while 
real estate prices, despite the growth in recent years, are still about 
one-tenth lower than in the pre-crisis period.

The interest of potential investors in investment opportunities in 
Slovenian territory has also increased with the adoption of renewed 
construction legislation. For investors the most welcome change was 

a reduction in the administrative barriers to obtain building permits. 
The new Building Act requires less extensive documentation to 
obtain a building permit and if the investor provides all necessary 
documentation, including evidence and opinions, the permit can be 
obtained through an expedited procedure. The Building Act further 
increases the legal security of investors with the newly introduced 
option of pre-decision regarding compliance of buildings, as well as 
mandatory advice for investors on administrative procedures.

While the law has largely reduced administrative barriers for 
investors, additional requirements and administrative steps arise in 
practice for the owners of existing buildings, owing to new provisions 
on unauthorised buildings and incompatible construction. For 
example, a notary public is now obliged to check whether a building 
permit has been issued for the building prior to authentication of the 
signature on the agreement of sale or another contract through which 
the right of ownership is transferred. Engineers and other competent 
authorities also have the same duty, prior to carrying out communal 
installations to economic public infrastructure, prior to carrying out 
entries and changes to entries in the Land Register, prior to carrying 
out economic and other activities, prior to assigning a house number, 
etc. If the building owner does not have a copy of the building permit 
available, proof of its existence can be quite time-consuming in 
practice, particularly in relation to older buildings.

© Law Business Research 2018



SLOVENIA Kirm Perpar Law Firm

128 Getting the Deal Through – Real Estate 2019

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

There is no need to obtain any additional judgment in case of deficiency 
between the outstanding loan balance and the amount recovered by the 
foreclosure. The debtor is still obliged to pay the outstanding amount, 
and the basis to enforce this amount is the same judgment or notarial 
deed as for the foreclosure. The lender can, in such case, propose an 
additional enforcement measure to the court.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

The collateral is generally protected by its publicity, in case of pos-
sessory pledge by possession itself; and in case of mortgage or non-
possessory pledge, by registration in the proper register.

Additionally, if the pledgor reduces the value of mortgaged real 
estate or in some other way worsens its state, the mortgagee may ask the 
court to instruct the mortgagor to restrain from such acts. If the mort-
gagor fails to comply with this instruction, the mortgagee may request 
a compulsory collection of the claim even before the claim is due.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

Under Slovenian law it is not possible for security documents to pro-
vide recourse to all assets. In order to establish a valid pledge, each 
individual pledged asset must be specified.

Recourse is typically limited to the collateral. In the case of bank-
ruptcy, the holder of a claim secured by collateral has the option to 
demand repayment from a special distribution estate (ie, proceeds 
from the sale of respective collateral).

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

It is often required that the main cash flow of the borrower be directed 
through a bank account opened at the lending bank.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

In Slovenia, the most common credit enhancements are non-posses-
sory pledges (eg, over equipment or stock), assignment of receivables 
from insurance policies and sureties.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

Lenders often require that loan agreements be concluded in the form 
of a directly enforceable notarial deed, as this provides them with a 
more efficient way to enforce their claim at its maturity. Additionally, 
lenders often require the loan to be used for a specific purpose and for 
this purpose only and they usually choose the collateral in connection 
with the purpose.

Lenders also usually require that the borrower pay for all costs 
arising from the conclusion of loan contract, and approval and draw-
ing of the loan.

46 Financial covenants

What are typical financial covenants required by lenders? 

Financial covenants mainly differ in respect of the amount of the loan 
and loan-to-value ratios. Nevertheless, lenders usually choose the clas-
sic types, such as covenants on sufficient liquidity or cash flow.

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

There are two types of pledges on movable property recognised under 
Slovene law: possessory and non-possessory pledges.

A possessory pledge is established on the basis of a valid pledge 
agreement and extradition of the pledged asset to the lender. On the 
other hand, since extradition of the pledged asset contradicts the 
intent of the non-possessory pledge and is therefore not required for 
the valid establishment of non-possessory pledge, the agreement on 
its establishment must be concluded in the form of a directly execut-
able notarial deed.
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If the asset pledged by the non-possessory pledge is equipment, 
stock, vehicles or specific types of livestock, the pledge must also be 
entered in a register of non-possessory pledges in order to gain validity.

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

The term ‘single purpose entity’ is not generally used in Slovene leg-
islation with respect to real estate transactions. In practice, there are 
companies that would correspond to the meaning of SPE. The lenders 
require that the borrower is an SPE only in specific cases (eg, if the lend-
ers want to make sure that the proceeds from the real estate are not 
used for other purposes).

© Law Business Research 2018



SWITZERLAND Bär & Karrer Ltd

130 Getting the Deal Through – Real Estate 2019

Switzerland
Corrado Rampini
Bär & Karrer Ltd

General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

Switzerland has a civil law system, with most of the law regulated by 
statute. Compared with those in other jurisdictions, Swiss statutes, in 
particular older ones, are often short in style and leave room for inter-
pretation and jurisprudence. In general, Swiss law allows parties to sue 
for specific performance or damages. Injunctions may be granted if the 
plaintiff can substantiate by prima facie evidence that the defendant is 
in breach, or a breach is threatened, and the plaintiff would suffer not 
easily remediable disadvantage from the breach.

Oral contracts are binding under Swiss law unless the law requires a 
specific form (such as for real estate contracts). As a general rule, courts 
are free to consider any form of evidence (documents, witnesses, site 
visits, experts, interrogation of the parties).

Real estate transactions are mostly regulated by federal law, but 
many relevant topics, such as zoning and taxes, are also governed by 
local regulations (ie, cantonal law and communal law).

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

Switzerland has a land register, in which all rights in real property are 
registered. A bona fide purchaser of a property may rely on the fact that 
no other rights exist than those registered in the land register – with a 
few specific exemptions of legal liens, mostly for taxes or workmen’s 
liens, which may exist independently of registration. This system 
makes title searches or title insurance as is customary in other jurisdic-
tions unnecessary.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

The acquisition of real estate (including building rights) requires 
notarisation of a purchase agreement (signing) and registration in 
the land register (closing). Ownership passes with registration in 
the land register.

Notaries in the canton where the property is located are exclu-
sively competent to notarise sale and purchase agreements. In some 
German-speaking cantons the notaries for real estate matters are state 
officials. In other cantons the notaries are private practitioners. In two 
cantons the parties may choose between private and state notaries.

To convey title, notary fees, land register fees and in some cantons 
transfer taxes accrue. These fees and taxes vary from canton to canton 
and may be quite substantial in some cases (up to 3.5 per cent, even for 
larger properties). Depending on the canton, the fees are paid by the 
buyer or split equally between the parties.

No particular form is required for leases; leases are typically 
agreed in writing.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

Swiss law restricts the acquisition of real estate that is not permanently 
used for commercial purposes (non-commercial property), such as 
residential or state-used property, unbuilt land or permanently vacant 
property (the Lex Koller). Foreign investors need a special permit in 
order to acquire non-commercial property. As permits are only avail-
able in a limited number of special cases, foreign investors are prac-
tically excluded from acquiring non-commercial property. The most 
relevant exemption in practice where permits are available is for 
foreigners to acquire a vacation home in certain tourist regions that 
expressly provide for such permits.

Legal entities with their corporate seat outside Switzerland are 
deemed as foreign under the regulations, regardless of who con-
trols them. Legal entities with their corporate seat in Switzerland are 
deemed as foreign if foreign investors control them. The law takes a 
very economic view to determine whether a Swiss entity is foreign-
controlled; namely, it looks through the entire holding and financing 
structure, but is strictly formal as soon as an entity with its corporate 
seat outside Switzerland is involved.

Swiss nationals are considered to be Swiss irrespective of their 
place of residence. EU nationals are not considered to be foreign if they 
have their actual and legal residence in Switzerland. Non-EU nationals 
must hold a residence permit C in Switzerland in order to be consid-
ered Swiss; they may, however, acquire a primary house at the place of 
their actual and legal residence beforehand.

Only property that is not permanently used for commercial pur-
poses is subject to the legislation. Mixed property – for example, mixed 
residential and commercial property – may only be acquired if the 
residential use is clearly subordinate (for example, a caretaker’s apart-
ment in an office building) or if it is situated in a zone where the law 
prescribes a certain minimum residential use that is below 50 per cent.

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

There are no exchange control issues limiting investment in Swiss real 
estate or the repatriation of profits. However, Swiss banks are subject to 
strict anti-money laundering rules requiring them to trace the source 
of monies transferred to Switzerland. Also, repatriation of monies as 
dividends or liquidation proceeds from a Swiss company is subject to 
a withholding tax of 35 per cent, which non-resident shareholders may 
only partly or fully reclaim if a double taxation treaty so provides.
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6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Swiss law has strict liability (in tort) of the owner of a building for 
damages resulting from deficiencies or insufficient maintenance of a 
property. Similarly, tenants may become liable for deficiencies or insuf-
ficient maintenance of tenant fittings. Lenders are typically not liable.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Owners typically take out insurance against building liability risk; insur-
ance is, however, not mandatory. Tenants will typically seek coverage 
under a general private or business liability policy. Environmental risks 
are typically not separately insured.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws 
rules in your jurisdiction? Are contractual choice of law 
provisions enforceable?

Agreements on real property located in Switzerland must follow the 
formal requirements of Swiss law (ie, public notarisation at the place 
of the property, governing version in the official language of the place 
of the property). Also, rights in rem on real property in Switzerland are 
mandatorily subject to Swiss law. In the absence of a choice of law pro-
vision, Swiss law also applies to the agreement itself. While a choice 
of law provision is theoretically enforceable, local notaries in practice 
often refuse to notarise agreements that are not subject to Swiss law.

For lease agreements, a foreign law may be chosen as governing 
law (subject to a few public order provisions that apply mandatorily).

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

Swiss courts have exclusive jurisdiction on rights in rem in real prop-
erty in Switzerland. Filing a statement of claim with the relevant court 
starts proceedings. The court exclusively makes service of process. 
A party does not have to be qualified to do business in Switzerland to 
enforce remedies.

For lease disputes, the law provides for a special mediation author-
ity that must be consulted to start legal proceedings and for special 
lease courts as courts of first instance. The mediation authority or court 
where the property is located has jurisdiction. A choice of arbitration 
is permissible.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

Apart from the general restrictions on the acquisition of non-commer-
cial real estate by foreigners (Lex Koller) and zoning laws, Swiss law 
barely distinguishes between commercial and residential property. 
Some differences exist in lease law – eg, the minimum notice period 
for termination is three months for residential and six months for 
commercial property, and the maximum period by which a lease may 
be extended by the court upon request by the tenant is respectively 
four and six years.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

Zoning law is regulated by federal, cantonal and communal regu-
lations, with detailed zoning being regulated at community level. 
Building projects require a building application that is reviewed in a 
process that may be lengthy for larger projects, as well as the publica-
tion of the project and setting of building profiles so that neighbours 
and environmental organisations can appeal the building permit.

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

Condemnation of real estate is practically only relevant for infra-
structure projects such as roads, railways and similar. Owners that are 
subject to condemnation receive compensation that is assessed in a 
judicial process if no agreement is reached. In condemnations based 
on federal law, the compensation is distributed among the lenders and 
other holders of rights in rem according to the priority of their rights in 
rank and the remainder to the owner.

Tenants may claim compensation if their lease agreement is ter-
minated early or the use of the lease object during the lease term is 
impaired by the condemnation.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

A court can only forfeit real estate in a criminal proceeding if the prop-
erty was acquired through a criminal offence. The right to order for-
feiture is limited to seven years, unless the statute of limitations for 
the offence is longer, in which case this longer deadline applies. No 
forfeiture may be ordered if a bona fide purchaser has acquired title 
in the property.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

Swiss law provides for involuntary and voluntary bankruptcy of Swiss 
legal entities. When enforcing its claim, a secured creditor may choose 
whether to sue for foreclosure of the security (resulting in the liqui-
dation of the security) or for payment of the claim (resulting in bank-
ruptcy). A lender secured by mortgage notes will typically choose the 
first. An unsecured creditor – for example, the lessor – will sue for bank-
ruptcy. Both proceedings are started with an order to pay being issued 
to the debtor; the debtor has the possibility to object, which will lead to 
legal proceedings on the merits of the claim.

The directors of Swiss companies are obliged to file for voluntary 
bankruptcy or request a moratorium if the company is over-indebted 
– in other words, if the company’s liabilities exceed its assets. Such 
a voluntary bankruptcy may also be started during a pending debt 
enforcement proceeding. A secured creditor’s preferential right 
remains respected in the bankruptcy or moratorium. In practice, both a 
bankruptcy proceeding and a moratorium lead to the involuntary liqui-
dation of the company; the company hardly ever survives.
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Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

In principle, any Swiss or foreign entity may acquire real estate in 
Switzerland. Typically a Swiss company limited by shares (AG/SA) or 
limited liability company (GmbH/Sarl) is chosen to shield the investor 
from liability. While both types of entities are taxed on an individual 
basis in Switzerland, a GmbH/Sarl is sometimes preferred by US inves-
tors as it is regarded as a pass-through entity for US tax purposes.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

Foreign investors typically directly acquire real estate with a foreign 
entity or use an AG/SA or GmbH/Sarl. The direct acquisition has the 
advantage that no withholding tax applies to distributions. The use of 
a Swiss property company has the advantage of being more acceptable 
as a counterparty in Switzerland.

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

Swiss companies are formed through an incorporation meeting held 
in the presence of a notary public and registration in the commercial 
registers. While the preparation of the articles of association and docu-
mentation for the meeting can be arranged within days, the payment of 
the minimal capital to a blocked account and the collection of proxies 
and signatures may require more time.

Foreign entities holding real estate in Switzerland are not subject 
to special registration or reporting requirements. They are in principle 
subject to the same duties as Swiss companies, which include the filing 
of ordinary tax returns and registration for VAT purposes, if applica-
ble. The acquisition of real estate establishes a limited tax residence in 
Switzerland for income and capital tax purposes.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

Most owned properties are held in full ownership (similar to freehold), 
in which case the owner has full title to the land and buildings. Other 
properties are held as a building right (similar to a land lease or lease-
hold); in this case, the landowner grants to the lessee the right to erect 
and maintain buildings on the land. Such building rights can be agreed 
for up to 100 years. At the end of the term, the buildings accrue to the 
landowner – depending on the agreement – with or without compensa-
tion. Building rights are transferable and are traded similarly to proper-
ties in full ownership.

Both full ownership properties and building right properties may 
be split into co-ownership or condominiums. In case of co-ownership, 
each co-owner owns a proportional quota of the entire property. Each 
co-owner thus participates in the income of the entire property in pro-
portion to his or her quota.

In the case of condominium property, each owner has the right to 
use certain rooms exclusively. Each owner thus profits from the use and 
income of his or her unit. Furthermore, each owner may use the com-
mon areas (entrance, stairs, etc).

Leased properties are used based on a lease agreement that 
is subject to the lease provisions of the Code of Obligations. Swiss 
lease law and courts are rather tenant-friendly. Commercial proper-
ties are usually leased based on a lease for a fixed term (often five to 
10 years). Residential properties are typically leased based on indefi-
nite leases that can be terminated by either party with a notice period 
of three months.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary 
in your jurisdiction to negotiate and agree on a term sheet 
rather than a letter of intent? Is it customary to take the 
property off the market while the negotiation of a contract 
is ongoing? 

In the residential property market, sellers typically request the buyer 
to sign a type of reservation agreement and pay a reservation fee in the 
range of 20,000 to 50,000 Swiss francs that is forfeited to the seller 
if no binding agreement is signed. In return, the seller typically takes 
the property off the market. As sale and purchase agreements must be 
executed in the form of a public deed in order to be binding, it is ques-
tionable to what extent such reservation agreements are enforceable or 
whether the buyer may reclaim a reservation fee that he or she has paid.

For commercial properties, pre-contracts are not typical among 
Swiss institutional investors as they are unenforceable if not executed 
in the form of a public deed. Swiss investors typically prefer to negoti-
ate the final agreement based on a formal offer (normally labelled as 
‘binding’, although it is not binding) submitted by the buyer. When 
foreign investors are involved, we see term sheets, letters of intent 
and (non-binding) pre-agreements that are subject to contract, due 
diligence and other conditions. In such agreements, sellers sometimes 
grant exclusivity for a limited period of time.

20 Contract of sale

What are typical provisions in a contract of sale? 

Contracts still widely follow local notary practice, are rather short and 
more or less standardised among institutional investors. The contract 
typically includes:
• description of the property (as taken from the land register);
• purchase price and payment details, often with part of the pur-

chase price payable directly to financing banks for the repayment 
of existing mortgages or to tax authorities as a deposit for real 
estate gain taxes;

• the closing mechanism: among Swiss investors, sales are often 
signed and closed on the same day. A separate closing is chosen if 
the buyer must secure financing or in case of pre-emptive rights;

• payment of notary fees, land register fees and transfer taxes;
• apportionment accounts between seller and buyer for periodic 

income and duties such as lease income, insurance premiums, 
taxes, energy costs and service charges;

• transfer of certain agreements (service agreements, facility man-
agement, property management);

• VAT; and
• payment of real estate gains tax by the seller – often directly 

paid by the buyer to the tax authorities, in deduction from the 
purchase price.

All warranties provided by law are regularly fully excluded. Instead, the 
parties agree on a limited set of representations and warranties. These 
typically include:
• no legal liens for taxes, workmen’s liens and the like;
• no pending or threatened litigation regarding the property; and
• representations regarding environmental matters (see question 21) 

and leases (see question 22).
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21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

Existing properties without known environmental issues are typically 
sold without any warranty regarding environmental pollution or with 
only a representation that the property is not registered in the register 
of contaminated sites and that the seller has no knowledge of any exist-
ing contamination.

For development projects or existing properties with known envi-
ronmental issues, different solutions are seen: in some cases the seller 
agrees to bear the costs of remediation; in other cases, the buyer agrees 
to bear the costs of remediation (in full or up to a certain level), but the 
purchase price is reduced to reflect the likely costs of remediation.

If nothing is agreed (and any warranty has been excluded), the 
owner of the property must pay clean-up costs (ie, the buyer if reme-
diation takes place only after the closing). The seller may, however, 
become liable for the full or part of the remediation costs based on 
public law if he or she caused the pollution or if the pollution occurred 
during his or her time of ownership or occupancy.

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract 
date and closing date? Do they cover brokerage agreements 
and do they survive after property sale is completed? Are 
estoppel certificates from tenants customarily required as 
a condition to the obligation of the buyer to close under a 
contract of sale? 

According to mandatory Swiss law, lease agreements are transferred 
by operation of law to the new owner in the case of a property sale. The 
new owner may, however, terminate the lease early as per the next stat-
utory termination date in case of urgent need of the property for its own 
purposes. As the seller, as former lessor, must compensate the tenant 
with damages in the case of such early termination by the buyer, the 
buyer typically undertakes in the purchase agreement not to exercise 
its right to terminate early. An early termination may also be excluded 
by registering the lease in the land register prior to the sale.

The sale and purchase agreement typically contain represen-
tations that:   
• the net rental income as per the rent roll is correct;
• no material written and oral side agreements exist;
• no terminations have been received or threatened in writing;
• no tenant has requested in writing a reduction in rent;
• no extraordinary arrears in rent exist;
• no disputes or litigation with tenants exist or have been threatened 

in writing; and
• all rental guarantees and deposits provided for in the lease agree-

ments exist and will be transferred to the buyer upon closing.

Estoppel certificates are not used in Switzerland.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

Lease agreements are transferred by operation of law to the new owner 
if the property is sold in the course of the foreclosure. The new owner 
may, however, terminate the lease early as per the next statutory ter-
mination date in case of urgent need of the property for own purposes, 
unless the lease has been registered in the land register. If the secured 
creditor cannot be fully satisfied from the proceeds of the public 

auction for the liquidation of a property because of a lease registered 
in the land register that has been registered after the mortgage was reg-
istered, the property is again auctioned without such registration – if 
the auction proceeds are higher this way, the property is sold without 
registration so that the new owner retains the right to terminate early.

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

Lease agreements in Switzerland do typically provide for security in 
an amount between one and three (residential leases) or three and 12 
(commercial leases) monthly leases. The security is typically granted 
in the form of a security deposit or a bank guarantee. A security deposit 
must, by law, be paid to a special blocked bank account in the name of 
the tenant over which the parties can only dispose jointly; in the case of 
sale of the property, the deposit is ‘transferred’ by instructing the bank 
of the new owner or lessor. Guarantees (in the form of a bank guarantee 
or surety by a bank) must typically be reissued in the case of a sale.

Periodic rent resets or reviews are not common in Swiss leases, 
and Swiss law also restricts the amount by which the lessor may raise 
the rent. In leases with a minimum fixed duration of five years, it is, 
however, possible to agree on a predefined staggered rent or a periodic 
adjustment of the rent to the consumer price index (but not for both).

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

Because of the land register system, due diligence for the acquisition 
of the property is often relatively simple, which makes title searches or 
title insurance as is customary in other jurisdictions unnecessary.

Reports on zoning or opinions regarding compliance with build-
ing regulations are rarely seen for property with existing buildings, 
but more common for development projects, unless a recent build-
ing permit exists.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

As all warranties for the condition of existing buildings are typi-
cally excluded in sale and purchase agreements, institutional inves-
tors often seek reports on the building’s condition (in particular 
capex requirements).

Environmental reports are often limited to a phase 1 report, but may 
go deeper in case of known water or soil contamination or for develop-
ment projects. Environmental insurance is not common in Switzerland.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

Leases are typically reviewed by both the business and the lawyers, 
with the legal review focusing on the type of lease (tenant fittings, dis-
tribution of costs), early breaks, restrictions in use, lease assignment 
and sub-lease clauses and change of control clauses.

28 Other agreements

What other agreements does a lawyer customarily review? 

The focus of legal due diligence lies on the land register documents, 
including the supporting documents that show the terms of servitudes 
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and easements encumbering the property. Maintenance agreements, 
service agreements, insurance agreements and other ancillary agree-
ments are normally only cursorily reviewed, as these agreements are 
often fairly standard.

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

For the signing and closing of an acquisition, each party must provide 
power of attorney and evidence of its corporate existence (with an 
excerpt from the commercial register or, for entities from jurisdic-
tions without a commercial register, certificate of incorporation and 
company secretary certificate). The seller’s counsel further typically 
provides the annexes to the agreement (such as the rent roll) and 
confirmation by the tax authority about the real estate gains taxes 
resulting from the transaction, and arranges for the transfer of the 
mortgage notes (duly endorsed in the case of registered mortgage 
notes). The buyer’s counsel arranges for the payment of the purchase 
price to the notary’s account or the delivery of a payment undertaking 
by a Swiss bank.

The signing and closing of leases is less formal as neither public 
notarisation nor registration is required. Leases are often signed by cir-
culating execution copies by ordinary mail or courier. At the start of the 
lease, the parties or their representatives typically meet in person at the 
premises for the handover to document the condition of the premises 
in minutes signed by both parties – lawyers are usually not present at 
the handover. Most importantly, the lessor should insist that the rental 
security is granted prior to handing over the keys.

Financings are usually signed by exchanging execution copies by 
mail or email. Lawyers are often involved in the preparation of the 
security documents, in particular if new mortgage notes need to be 
established and registered in the land register.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

Registering the transfer in the land register closes a sale and purchase 
agreement. In cantons with private notaries, the notary who notarised 
the purchase agreement normally makes the registration; to secure the 
payment, the purchase price is typically paid to the notary and released 
once the transfer is registered. Mortgage notes that must be released by 
the seller’s bank but are needed to secure the financing of the buyer’s 
bank are also sent to the notary who holds them in escrow.

In cantons with state notaries, the parties often meet in person 
at the land register office. To secure the payment, the buyer presents 
a payment undertaking by a (typically Swiss) bank in which the bank 
guarantees to the seller that the payment of the purchase price is made 
immediately after registration. Mortgage notes are here often trans-
ferred directly between the banks – be it before the payment in reliance 
on a payment undertaking or after the payment based on a promise 
by the seller’s bank to transfer the mortgage notes to the buyer’s bank 
immediately after receipt of payment.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

Swiss law provides for specific performance. A buyer may thus sue the 
non-performing seller for transfer of ownership against payment of 
the purchase price and in addition for damages for late delivery. As an 
alternative, the buyer may terminate the agreement and sue for dam-
ages. Similarly, a seller may sue the non-performing buyer for pay-
ment of the purchase price including damages for late payment against 
the transfer of ownership. Alternatively, the seller may terminate the 
agreement, retain ownership of the property and sue for damages for 
non-performance. If the buyer paid a down payment, the seller may 
retain it if so agreed in the sale and purchase agreement.

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

Lease provisions in the Code of Obligations govern leases of real prop-
erty. In general, early termination by the lessor is only possible if the 
tenant’s breach makes it unacceptable for the lessor to continue the 
lease. In case of non-payment of rent by the lessee, the lessor must set 
a deadline no less than 30 days for payment in writing and threaten to 
terminate if the outstanding amounts are not paid. If no payment is 
received within the deadline, the lessor may terminate with a notice 
period of 30 days. After valid termination, the lessor may start proceed-
ings to evict the tenant.

If a termination is not possible, the parties may ask for specific per-
formance (eg, the repair of defects of the leased property), damages or 
a reduction in rent.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

Mortgage notes registered on the property typically secure real estate 
financings. Mortgage notes grant the creditor a lien on the property in 
the amount specified in the mortgage notes. Mortgage notes are trans-
ferable and may be used as collateral for a subsequent lender after 
repayment. Mortgage notes are enforced in a formal enforcement pro-
ceeding led by the debt enforcement office at the place of the property. 
The enforcement takes time, certainly more than a year.

In addition, commercial real estate financings (especially by non-
Swiss banks) are typically secured by an assignment of rents and other 
claims, the assignment or pledge of bank accounts, and, sometimes, a 
pledge of the share of the property company. Assigned claims may sim-
ply be collected by the bank to which they were assigned; the enforce-
ment of a share pledge is more difficult.

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

The acquisition of a building right is typically financed in the same way 
as the acquisition of full ownership in land. Financing is available for 
the purchase price, but not for the recurring lease payments. 

Lenders do not finance rental agreements. The financing of ten-
ant fittings is typically made in the form of a loan for general busi-
ness purposes, as it is not practically possible to pledge tenant fittings 
(see question 47).

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

Nowadays, real estate financing is almost exclusively secured though 
mortgage notes. Mortgage notes may be issued in the form of paper 
securities in bearer or registered form or as paperless mortgages regis-
tered in the land register only.

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

The law does not require third-party real estate appraisals for the 
financing of real estate. Some lenders nevertheless request such 
appraisals in commercial financing transactions. In any case, capital 
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adequacy regulations require banks to assess the value of the property 
at least by an internal valuation.

Some institutional investors, in particular Swiss investment funds, 
require an independent third-party appraisal for the acquisition of real 
estate; other investors include such requirements in their internal regu-
lations. Financing banks regularly request the disclosure of apprais-
als in such cases.

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

Foreign lenders may in principle make loans secured by Swiss real 
estate without a special qualification to do business in Switzerland 
being required, provided that lenders do not have infrastructure or 
employees in Switzerland. However, foreign lenders may face certain 
tax disadvantages: borrowers of a loan by a non-Swiss-resident lender 
that is secured by Swiss real estate must withhold federal and cantonal 
income tax of roughly 13 to 33 per cent of the interest at source. The 
tax at source on interest income is reduced to zero under a number 
of double taxation treaties, including those with France, Germany, 
Luxembourg, the UK and the US.

The creation of new mortgage notes leads to notary fees, land reg-
ister fees and in some cantons even taxes. The fees are substantial in 
some cantons. Mortgage notes are thus usually not deleted in the land 
register but transferred to a new lender in case of a refinancing – in gen-
eral, no fees accrue in this case.

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Interest rates are typically set as Libor plus a margin, nowadays often 
with the caveat that Libor may never be less than zero. Federal law does 
not have maximum interest rates that would apply to anything other 
than consumer credit loans, but the interest may be considered as usuri-
ous in extreme cases. Some cantons have interest rate limits – for exam-
ple, the maximum interest rate is 18 per cent in the canton of Zurich.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

Outside the insolvency of the borrower, the lender will typically start 
debt enforcement proceedings for the foreclosure on the property, in 
which the borrower has several possibilities to object. In particular, 
the debt enforcement officer will set the borrower a final deadline of 
six months to pay prior to organising a public auction to liquidate the 
property. The enforcement of a security in the property thus takes time.

If claims have been assigned for security purposes, lenders will 
typically also notify third-party debtors (such as tenants, banks and 
insurance companies) of the assignment of claims so that the amounts 
are directly paid to the lender.

The debtor may in principle file for bankruptcy or request a 
moratorium at any time during the process. Such proceedings have 
effects on the proceedings for the liquidation of the property, but do 
not affect the preferential right of the secured lender to the proceeds 
from the property.

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

Outside the bankruptcy of the borrower, the borrower is liable for the 
full amount of the loan plus interest and other permitted additions, and 
must compensate the lenders for any deficiency in the amount recov-
ered through the foreclosure.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

Outside an insolvency proceeding, in an ordinary debt enforcement 
proceeding with a view to foreclosure, the bailiff will register a transfer 
restriction in the land register and must take over the administration 
(property management) of the property. If rents have been assigned to 
the lender for security purposes, the lender may also notify the tenants 
so that the rents can be directly paid to the lender.

In a bankruptcy proceeding, the bankruptcy administration will 
take control of the debtor and thereby the property. Similarly, in a mor-
atorium proceeding, the administrator will supervise the debtor, and 
the sale of fixed assets (including investment properties) is excluded 
without the consent of the court.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

Claims from loan financings are ordinary personal claims against the 
borrower under Swiss law, so that recourse against the borrower is not 
limited. Non- or limited-recourse loans are unusual in Switzerland 
and must be specially agreed. In an insolvency situation, however, the 
lender will benefit from the proceeds of other than secured assets only 
pari passu with other non-preferred creditors.

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

Cash management systems are not usual in financing by Swiss banks, 
but foreign lenders sometimes require such systems based on the prac-
tice in their home country.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

Other credit enhancements such as guarantees are not common in 
Swiss real estate financings.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

Loans by Swiss lenders are often rather lean and do not contain com-
prehensive covenants. Generally, the following are most common:
• no insolvency of the borrower, 
• no foreclosure on secured property;
• no disposal of secured property;
• no change of use of the secured property;
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• no assignment of rents;
• adequate insurance coverage;
• adequate maintenance of the property;
• no default in payment of principal or interest;
• financial reporting and other information requirements (in par-

ticular rent roll); and
• pari passu clause, negative pledge.

46 Financial covenants

What are typical financial covenants required by lenders? 

Most Swiss real estate financing contain explicit (or at least implicit) 
loan-to-value covenants. Interest cover ratios are sometimes agreed 
in larger financings, as are financial reporting requirements (typically 
annually or semi-annually).

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

With the exception of shares, movable property (such as furniture, fix-
tures and equipment, tenant fittings) is hardly ever used as security for 
real estate financings. Swiss law requires the lender to have possession 
and physical control over movable property for a pledge or security 
transfer to be valid; in most cases, this excludes the possibility for mov-
able property to be taken as security.

The assignment of claims is common (in particular rents and insur-
ance claims and (less commonly) bank accounts and warranty claims). 
Intellectual property or other rights are hardly ever used as security in 
real estate transactions. The assignment of claims requires a written 
agreement; notification of the debtor is not required (and thus not often 
made prior to an event of default), but has the effect that the debtor 
may only pay the assignee in order to be released.

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

Lenders do usually not require that each borrower be an SPE, but SPEs 
are often chosen by investors to enable them to exit by way of a share 
deal. There is no special regulation of SPEs in Switzerland; the ordinary 
rules of company law apply.
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Thailand
Olaf Duensing, Jerrold Kippen and Weeraya Kippen
Duensing Kippen

General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

Thailand is a civil law jurisdiction. Thus, although Thai Supreme Court 
decisions do have significant persuasive effect on lower courts, they do 
not have any precedential value.

Injunctions (or ‘temporary measures’ as they are referred to in 
the Civil Procedure Code) are available. However, they are very rarely 
granted. There is no distinction between ‘law’ and ‘equity’ in Thailand.

Thailand does not have a parol evidence rule and, therefore, such 
evidence will generally be admissible.

Thai courts are required to decide each case based on the relevant 
statutory law. Decisions are made by judges – generally either a panel of 
one, two or three – and there are no juries in Thailand.

Thailand is generally a ‘free contract’ jurisdiction and oral con-
tracts are enforceable. However, some contracts must be evidenced in 
writing (and some must also be registered) to be enforceable, such as:
• leaseholds of immovable property for more than three years;
• sale and purchase of immovable property; and
• mortgages.

Furthermore, some contracts are prescribed by law, such as:
• sale of a condominium from the developer;
• sale of land and house or both in a licensed development from 

the developer; 
• certain residential construction contracts; and 
• certain residential lease contracts.

All of Thailand’s laws are national in scope and most of its investment 
related laws are modelled on counterparts from developed jurisdic-
tions, particularly in Europe and the United States. However, with some 
exceptions, there are significant restrictions on foreign business, labour 
and immigration.

Thailand’s courts are separated by subject-matter jurisdiction, the 
main ones being:
• civil courts;
• criminal courts;
• bankruptcy courts;
• tax courts;
• labour courts;
• juvenile and family courts;
• the Intellectual Property and International Trade Court; and
• the Administrative Court.

All courts have at least one automatic level of appeal to an intermediate 
appellate court.

Litigation in Thai courts is often costly. For a foreign investor, this is 
largely due to the fact that generally all documents and testimony must 
be translated into Thai, and even though the hearing dates are sched-
uled to be successive, they are often not completed within the time 
scheduled and postponed for weeks or months. Civil trials rarely take 
less than two years to complete from filing to judgment, often taking 
longer. Completing the appellate process often takes five to 10 years.

Arbitration is an advisable alternative for foreign investors in 
Thailand. Thailand is a signatory to the New York Convention and its 
Arbitration Act is based on the UNCITRAL Model Law (1985).

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

Yes. A transfer of immovable property must be registered at the 
land department and a sale of immovable property is void unless it 
is so registered.

A leasehold for more than three years is not enforceable beyond 
three years, unless it is registered at the land department.

A mortgage agreement is not valid unless registered at the 
land department.

The law also recognises preferential security rights in immov-
able property for:
(i) preservation of;
(ii) work done on; and
(iii) the sale price plus interest of an immovable property.

If registered, (i) and (ii) may be exercised in preference to a mort-
gage; (iii) may be exercised if registered at the time the contract of 
sale is registered and takes precedence over any mortgage registered 
after that time.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

All such transactions are recorded at the local land department with 
jurisdiction over the relevant immovable property.

The parties to such transactions must provide the documents for 
the relevant transaction, as detailed by the land department. Pursuant 
to the Licensing Facilitation Act (2015), the land department is now 
required to specify what documents must be provided for each transac-
tion in advance. To complete the relevant registration, the parties must 
also pay applicable government taxes and fees. Where the registration 
is for the transfer of ownership of land or structure or both, the applica-
ble taxes and fees are as follows:
• land department transfer fee equivalent to 2 per cent of the offi-

cially appraised value of the property;
• income tax (payable as withholding tax), being either:

• an amount equivalent to 1 per cent of the land department 
appraised or the actual transaction value of the property 
(whichever is higher) if the seller is a juristic person. This is a 
withholding tax and it is credited to (ie, deducted from) the 
company’s income tax payable for that year; or

• an incrementally applied personal income tax sliding scale 
from zero to 35 per cent equivalent percentage of the officially 
appraised value of the property, adjusted based on how long 
the property has been owned or based on the actual profit mar-
gin, if the seller is an individual; and

• stamp duty equivalent to 0.5 per cent of the official appraised or the 
actual transaction value of the property (whichever is higher); or
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• specific business tax and Local Development Tax, being a total 
amount equivalent to 3.3 per cent of the officially appraised or the 
actual transaction value of the property (whichever is higher).

In general, the stamp duty will apply if the land has not been transferred 
within the last five years; otherwise, the specific business tax and Local 
Development Tax will apply.

For leases that are registered, there is a registration fee and stamp 
duty equal to 1.1 per cent of the total rental amount of the term actually 
being registered (ie, not including any renewal terms).

A mortgage over land or structure or both can be granted to secure 
the performance of any obligation, including those of foreign individu-
als. The mortgage registration fee is 1 per cent of the amount declared in 
the mortgage agreement (with a maximum fee of 200,000 Thai baht). 
If the mortgage is to secure a loan, it is subject to a stamp duty of 0.05 
per cent of the amount declared in the mortgage agreement (with a 
maximum duty of 10,000 baht).

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

As a general rule, ownership of land by foreign entities or individu-
als is restricted. However, exceptions to this rule may be applica-
ble for foreigners who make an investment that the government 
wishes to encourage.

Foreigners are allowed to own up to 49 per cent of the floor space 
of a condominium. However, the money to purchase the condominium 
unit must be brought into Thailand in foreign currency for this purpose 
or held in a foreign currency account in Thailand.

Foreigners may own immovable structures on land outright.
There are no specific restrictions on a foreigner’s leasehold rights.
Foreigners may not own land in any area designated under the 

Military Zone Safety Act (1935). The Act does not prohibit foreign-
ers from leasing land in such areas; however, anyone who wishes 
to construct a building in such areas must obtain prior approval 
from the military.

Because of the restrictions on foreign ownership rights and limita-
tions inherent in leasehold rights under Thai law, there is some variety 
of investment structures marketed to foreigners. Before investing, a for-
eign party should consider carefully the security and tax implications of 
any such structure.

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

Foreigners can send essentially as much foreign currency into Thailand 
as they like. However, unless the receiving account has been set up to 
hold a foreign currency, such as the US dollar, the amount sent will be 
converted into baht at the then current exchange rate of the receiving 
bank. If a transfer is equal to or exceeds US$50,000 or equivalent, it 
must be reported to the Bank of Thailand by submission of a foreign 
exchange transaction form.

Outward remittances of baht in unlimited amounts are permitted 
with specified documentation for purposes such as payment of invoice 
for goods or services and sale proceeds. However, outward remittances 
for other purposes require the authorisation of the Bank of Thailand.

Foreign currency may also be purchased in Thailand and sent out 
under the same conditions. However, any purchase for such purpose 
equal to or exceeding US$50,000 or equivalent will require a foreign 
exchange transaction form.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

There are no non-tax legal liabilities specific to ownership of real estate 
in Thailand. A new owner may be held liable for property tax liability.

A selling owner is liable to the purchaser for certain defects in the 
property delivered. If the property delivered is more than 5 per cent less 
or more than contracted for, the buyer may either reject it or accept it 
and pay the proportionate price. However, if the difference is less than 5 
per cent, the buyer must accept the property and pay the proportionate 
price, unless the buyer would not have originally entered the contract 
had he or she known of the difference.

A seller is also liable for any defect in the property that impairs its 
ordinary use, unless the buyer knew or should have known of the defect 
prior to delivery.

And a seller is liable to a buyer if the buyer is evicted from the prop-
erty or if the property’s value, fitness or benefit is impaired by reason 
of a third party’s right over the property. The same applies between a 
lessor and tenant.

Tenants do have specific liabilities to the owner of a property and 
any relevant provisions of their rental contract.

A tenant is required to use the property for ordinary purposes or 
those provided for in the rental contract. A tenant must also take ordi-
nary care of the property, including doing such maintenance and petty 
repairs as such care would dictate. If the tenant does not, the lessor may 
order the tenant to comply with such requirements. If the tenant fails to 
comply, the lessor may then terminate the rental contract.

The tenant is liable for any resulting damage if he or she fails to 
advise the lessor of the following and the lessor is unaware that:
• the rented property is in need of repairs by the lessor;
• a preventative measure is required to protect the property; or
• a third party is encroaching on or claiming a right over the property.

A tenant may not alter the property without the permission of the les-
sor. If a tenant does so, he or she must return the property to its original 
condition and is liable for any damage.

A real estate lender does not have specific legal liability unless the 
lender’s loan agreement provides for such.

As a general matter, tortious liability is applicable to anyone who 
commits a ‘wrongful act’ as detailed by the Civil and Commercial Code. 
Anyone who wilfully or negligently unlawfully injures the life, body, 
health, liberty, property or any right of another person has committed 
a wrongful act and is bound to make compensation to the injured party.

If the damage is caused by defective construction or insufficient 
maintenance of a building, whoever is in possession of the building is 
liable, unless the possessor has taken proper care to prevent the dam-
age, in which case the building owner is liable.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

The parties to a contract of sale of immovable property may agree that 
the seller shall not incur any liability for defects of eviction. However, 
unless such agreement specifies otherwise, such agreement does not 
exempt the seller from repayment of the sale price. Such a non-liability 
clause cannot exempt the seller from the consequences of his or her 
own acts or of facts that he or she has concealed.

The standard range of property insurance is available and offered 
by both local and internationally recognised brands. In more limited 
instances, title insurance may also be available.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws rules 
in your jurisdiction? Are contractual choice of law provisions 
enforceable?

Unless the parties have contracted otherwise, the governing law of a 
transaction involving properties in two jurisdictions is determined by 
the Conflict of Laws Act (1938), which provides that the law of the place 
where the property is located shall govern the form required for the 
validity of a contract, document or other juristic act relating to the prop-
erty. Accordingly, a choice of law provision providing for a law other 
than Thai law to govern property in Thailand will not be enforceable 
by a Thai court.
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9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

Real estate disputes may be submitted to the civil court where the prop-
erty is located or to the civil court where the defendant is domiciled. 
However, if the dispute involves a criminal matter, such as trespass, 
that matter must be filed in criminal court.

There are no parties that must be joined to a claim before it can 
proceed. However, the Civil Procedure Code does allow a party, with 
the approval of the court, to interplead as an additional claimant. The 
Code also allows a claimant to request the court to join an additional 
defendant. The court may also join an additional defendant on its own 
if it deems such appropriate.

Service of process must be completed before a case can move for-
ward. For domestic parties this is generally done though service by the 
court to the defendant’s domicile or place of business or by the defend-
ant accepting such service.

Where a defendant is outside of Thailand, the plaintiff must 
request that the court deliver a copy of the complaint and summons to 
the defendant. The plaintiff must provide a deposit for the expenses 
that the court expects to incur to complete such foreign process ser-
vice. The plaintiff must also provide certified translations of the ser-
vice documents in the official language of the destination country or 
English. The court will then order that the service documents be sent 
by international express mail, courier or through diplomatic channels 
to the defendant abroad.

Although a party need not be qualified to do business in Thailand 
to enforce remedies, Thai courts do not recognise foreign court orders 
and judgments. However, foreign court judgments are often used as 
evidence in Thai court proceedings.

Arbitration tribunals may also have subject-matter jurisdiction 
over real estate disputes in Thailand. Thailand is a signatory to the New 
York Convention (1958) and the Arbitration Act (2002) closely follows 
the UNCITRAL Model Law (1984). Thus, Thai courts will generally 
quickly and efficiently enforce arbitration awards based on law or fact 
with only limited procedural grounds available to refuse enforcement.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

In general, there is no distinction under Thai law between commercial 
and residential properties.

However, the Hire of Immovable Property for Commerce and 
Industry Act (1999) does create some distinctions with regard to leas-
ing commercial property. A lease that qualifies under the Act as ‘com-
mercial’ must be:
• for a commercial or industrial purpose, as defined by the Act;
• for a property located in an area designated by the Act; and
• registered.

The term of a commercial lease may be up to 50 years. However, 30 
years is the maximum rental term for a residential lease.

A lease under the Act may also be mortgaged as security for a loan, 
which is not available for a residential lease.

Unless a residential lease provides otherwise, it is not inheritable 
and terminates upon the tenant’s death. However, a commercial lease 
under the Act is automatically inheritable by the tenant’s heir.

Finally, a residential tenant may not sublet or transfer any rights 
under the lease without the lessor’s prior consent. But a commercial 
lease may be sublet or transferred without the lessor’s prior consent.

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

Thailand has three principal land use laws:
• the Building Control Act (1979), which prescribes requirements 

for structures;
• the Town and City Planning Act (1975), which prescribes what type 

of construction may be built in various zones; and
• the Enhancement and Conservation of National Environmental 

Quality Act (1992), which limits construction and use of land.

All three of these laws are nationwide laws. However, they are applica-
ble on periodic and regional bases.

There are also various other laws that might restrict the use of 
land in some locations, such as the Marine and Coastal Resources 
Management Act (2015) and the National Reserved Forest Act (1964).

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

Yes, the Immovable Property Expropriation Act (1987) prescribes the 
compulsory purchase and condemnation of real estate. When land is 
to be expropriated for public purposes, a royal decree is issued under 
the Act, which details the officer in charge, purpose and location (with 
attached map) of the expropriation.

Surveys are then conducted and a committee composed of three 
national officials and one local official is set up to appraise the price to 
be paid for the real estate. The government then attempts to negotiate 
a purchase of the real estate for a price no higher than that set by the 
committee. If a price can be agreed, the price is paid. If not, the owner 
or possessor of the land may appeal the price. In that case the original 
price is deposited pending the outcome of a decision on a final price.

Once all necessary surveys have been completed and final prices 
determined, a new Act is issued. Upon promulgation of the new Act, 
the land is legally transferred to the relevant state agency. Once pay-
ment for the land is made, the transfer of ownership is registered on the 
title deed at the land department.

Owners and tenants of land and buildings are compensated.
Owners of perennial plants on demolished land are 

also compensated.
Owners of a right of way for access or utilities who lose their right 

of way because of the expropriation are also eligible for compensation.
Lenders are not directly compensated. Lenders are, however, noti-

fied of the expropriation and are then entitled to claim compensation 
from the real estate owner within 60 days. If the parties agree, the 
officer charged with the expropriation is entitled to pay any portion of 
expropriation price directly to the lender.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

Under Section 33 of the Penal Code (1956), the court has the power to 
forfeit any property used or possessed for use in the commission of an 
offence or acquired by a person through the commission of an offence.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

Bankruptcy matters in Thailand are under the exclusive jurisdiction 
of the Bankruptcy Court. The Central Bankruptcy Court and Regional 
Bankruptcy Court are the courts of first instance. Appeal of any order 
or judgment is made to the Bankruptcy Division of the Court of Appeal 
for Specialised Cases.
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Bankruptcy matters are prescribed by the following laws:
• the Bankruptcy Act (1940);
• the Establishment and Procedures for Bankruptcy Court Act 

(1999) (Bankruptcy Court Act); and
• the Regulations for Bankruptcy Cases (2006) (Regulations).

The Bankruptcy Act provides for bankruptcy (or ‘liquidation’) and (in 
the case of certain juristic entities, such as a private or public company 
limited) reorganisation. The basic test for a party to qualify for either is 
insolvency. A debtor is considered insolvent if that debtor’s debts are 
greater than the debtor’s assets. The Bankruptcy Act presumes that a 
debtor is insolvent under certain conditions.

A debtor may be forced into bankruptcy or liquidation if he or she 
owes 1 million baht (2 million baht if a debtor is a juristic entity) or more 
to one or more creditors. In a bankruptcy proceeding the court takes 
possession of all of the debtor’s remaining assets, distributes them to 
the debtor’s creditors, and then discharges the debtor free of any debt.

A qualifying juristic entity may file for or be forced into a reorgani-
sation, if the entity owes at least 10 million baht to one or more credi-
tors. In a reorganisation proceeding a reorganisation plan is prepared 
and then approved by the court with input from the creditors. The plan 
administrator then oversees the reorganisation including the ongoing 
operation of the debtor’s business. During reorganisation legal action 
involving the debtor’s assets may not be brought and any such pending 
action is suspended. The reorganisation plan groups the debtor’s credi-
tors into categories (eg, secured, unsecured, etc). Under the plan each 
category of creditor is entitled to receive a certain percentage of the 
debt owed to it by the debtor.

Upon a successful reorganisation all creditors will have been 
repaid the percentage of the debt owed to them provided by the plan, 
the debtor’s business will be running in good order and solvent, and 
the court will discharge the debtor from reorganisation without any 
remaining debt.

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

The most common investment entity is a private company limited. 
Investments may also be made in juristic partnerships, public compa-
nies limited and mutual funds such as real estate investment funds. 
Partnerships and private and public companies are subject to Thai cor-
porate income tax. Mutual funds, however, are pass-through entities 
not subject to Thai income tax.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

By far the most common investment entity is a private company lim-
ited. A private company limited requires a minimum of three share-
holders and an investor’s liability is limited to the amount of capital 
paid in by that investor.

17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

A Thai company limited may be set up within one to two days. First 
an available and acceptable name for the company must be reserved. 
Then the company’s statutory meeting is held among (a minimum of ) 
three promoters and the business of the company is then handed over 
to the company’s director. The company’s memorandum of association 
(its objectives) and its articles of association (its by-laws) are then filed 

with the Ministry of Commerce. The company is then registered and its 
affidavit issued. The company is then considered a legal juristic entity.

A Thai company limited must hold an annual general meeting 
(AGM) of shareholders within four months of the end of its fiscal year 
and submit its AGM meeting minutes and previous fiscal year’s audited 
financial statement within one month of its AGM. A company that does 
not hold an AGM within the time permitted is liable to a fine of 20,000 
baht and in such case the director may also be fined up to 50,000 baht. 
Failure to timely file the audited financial statement is also subject to a 
fine of 20,000 baht for the company and 50,000 baht for the director.

It is also important to note that with the exception of manufactur-
ing, export and hotel management, almost all businesses are prohibited 
to foreigners under the Foreign Business Act (1999) or other industry-
specific legislation. In general, a Thai limited company is considered 
a foreign entity if a non-Thai person or juristic entity owns half or 
more of its share capital. Under the Act, such a foreign company must 
obtain a foreign business licence or certificate in order to do business in 
Thailand. Conducting business without such licence or certificate may 
result in imprisonment for up to three years, a fine of up to 1 million 
baht, or both. It should also be noted, however, that some exceptions to 
the foreign ownership restrictions are available under certain treaties 
and trade agreements, as well as, investment promotion legislation.

A Thai company limited is taxed on its worldwide income. Any for-
eign entity doing business in Thailand is taxed on the income it derives 
from its business in Thailand. The current Thai corporate income tax 
rate is 20 per cent. Dividends are subject to an additional 10 per cent 
withholding tax, which may be treated as final tax.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

The preferred land title in Thailand is the ‘Chanote’ because it is the 
only true ownership title in Thailand. Chanotes are issued for land in 
accordance with the Land Code (1954) and for condominium units in 
accordance with the Condominium Act (1979). Chanotes issued under 
the provisions of these acts are registered with the land department 
and state the ownership, boundaries, area measurements and encum-
brances (such as mortgages or servitudes) with particularity. Land 
Chanote title has been formally surveyed and the land department 
places permanent land survey markers indicating the land plot bounda-
ries. The purchaser of a Chanote is registered as the owner of the land 
or condominium with the land department at the time of transfer.

There are also three basic types of possessory right documents for 
land still in use. They are the ‘Nor Sor 3 Gor’, the ‘Nor Sor 3’ and the ‘Sor 
Kor 1’. Of the three, the Nor Sor 3 Gor is the preferred. This document 
contains an accurate location of the land and boundaries (but no survey 
markers are placed by the land department) along with verification of 
the utilisation of the land in the past. A Nor Sor 3 is similar to the Nor 
Sor 3 Gor except that the measurements and boundaries of the Nor Sor 
3 Gor are more accurate. Further, a Nor Sor 3 requires a 30-day public 
notice period before the transfer, whereas these changes can be regis-
tered with a Nor Sor 3 Gor immediately.

The least preferable is the Sor Kor 1. This document is an unregis-
tered form stating a claim by an occupant of land that the land belongs 
to him or her. The measurements are vague or missing and can be eas-
ily disputed. To transfer a Sor Kor 1, the possessor of such can simply 
hand over the document and give up his or her possession of the land to 
another person. Any registration of transfer of ownership and encrum-
brances, such as a mortgage, can only be registered on Chanote, Nor 
Sor 3 Gor or Nor Sor 3 titles. However, it is possible to upgrade a Sor Kor 
1 to a Nor Sor 3 Gor or a Chanote title.

Other rights that are common rights include:
• leasehold;
• usufruct;
• habitation;
• superficies; and
• servitude.

Leasehold is a contractual right while the others are real rights under 
the Civil and Commercial Code.
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Land, structures and any part of either may be leased. The maxi-
mum lease term is 30 years and the Civil and Commercial Code pro-
vides for an additional renewal lease term of up to 30 years.

Leases for industrial or commercial purposes have a term of up to 
50 years. This again is renewable for a period of 50 years. However, the 
availability of industrial or commercial leases is significantly limited.

The Civil and Commercial Code provides that any extant lease is 
enforceable against a new owner of the property who becomes the new 
lessor under the original lease terms. However, because any additional 
lease term is a ‘renewal’ (and not an ‘extension’), a clause providing 
for a renewal term is enforceable as against the original lessor but not 
against a new lessor.

Any lease of more than three years must be registered or it will not 
be enforceable for any term beyond three years.

A usufruct gives the grantee the right to possess, manage and 
exploit a property. It can be either for the life of the grantee or a period 
of up to 30 years with the possibility to renew it for up to another 30 
years. The rights of a usufruct may be transferred. However, in any case 
a usufruct ends with the death of the original grantee.

A habitation is a right to occupy a building for either the life of 
the grantee or up to 30 years with a possible renewal term of up to 30 
years. Unless otherwise prohibited, the grantee’s family may occupy 
the building with the grantee. However, a habitation is not transfer-
rable in any way.

A superficies is the right to own freehold title to a building on some-
one else’s land. A superficies may be granted for the life of the grantee 
or up to 30 years with the possibility of a renewal term of up to 30 years. 
Unless prohibited by the act creating it, a superficies is fully transfer-
rable by the grantee.

A servitude binds the owner of a ‘servient’ property to suffer cer-
tain acts or refrain from certain rights inherent in his or her ownership 
for the benefit of another ‘dominant’ property. This right is commonly 
granted for purposes of physical or utilities, access or both. The rights 
and obligations of the dominant and servient property owners travel 
with the two property deeds in perpetuity.

A charge is similar to a servitude; however, it is a personal right 
which gives the grantee a specified use or enjoyment of the property 
(such as access across the land). A charge may be granted for the life 
of the grantee or up to 30 years with the possibility of a renewal term 
of up to 30 years. A charge is only transferable if so specified by the 
act creating it.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary 
in your jurisdiction to negotiate and agree on a term sheet 
rather than a letter of intent? Is it customary to take the 
property off the market while the negotiation of a contract 
is ongoing? 

In complex transactions parties will sometimes exchange and execute 
non-binding memoranda of understanding, heads of terms or letters of 
intent. However, this is the exception, not the rule.

Thai courts will only enforce an agreement that the parties 
intended to be binding and Thai law does not recognise non-binding 
‘agreements’. In fact, if the parties wish for a document to be non-
binding, they should be sure to clarify that with particularity in the doc-
ument and not simply rely on the court interpreting a ‘memorandum of 
understanding’ to be non-binding.

It is customary in Thailand to enter into a reservation agreement 
under which a deposit, which would be credited to the purchase price, 
is paid. Typically there is a reservation period under this agreement of 
sufficient length for a purchaser to conduct due diligence on the prop-
erty and for the parties to negotiate a sale and purchase agreement. 
Should the purchaser fail to purchase the property, the deposit is usu-
ally non-refundable except in case of negative due diligence findings.

20 Contract of sale

What are typical provisions in a contract of sale? 

Typical provisions of a contract of sale include:
• party and property details;
• price and payment terms;
• closing formalities;
• allocation of responsibility for transfer taxes and fees;
• warranties as to ownership and non-encumbrance of the property 

by the seller; and
• annexed copies of the parties legal identification documents, the 

property title and building permits (if any).

It should also be noted that the term of some contracts of sale, such 
as those between a licensed housing or condominium developer, are 
prescribed by law.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

Section 96 of the Enhancement and Conservation of National 
Environmental Quality Act (1992) makes the owner or possessor of any 
point of source of pollution or contamination that causes death, bod-
ily harm or health injury to any person, or which causes damage to the 
property of any private person or of the state, liable to pay compensa-
tion or damages for such harm. The compensation or damages also 
include all costs incurred by the government in cleaning up the pollu-
tion or contamination.

Section 96 imposes strict liability on such an owner or possessor. 
Thus, the liability applies regardless of whether the pollution or con-
tamination was the result of a wilful or negligent act by the owner or 
possessor, unless one of the following exceptions applies and pollution 
or contamination was the result of:
• force majeure or war;
• an act done in compliance with a government or state order;
• an act or omission done by a person who sustained an injury or 

damage in the course of such; or
• an act or omission of any third party.

Thai law does not recognise clauses surviving the term of the contract. 
Clauses regarding long-term environmental liability and indemnity are 
enforceable for as long as the parties intended them (and thus the con-
tract containing them) to remain in force.

Typical general covenants would include a seller’s warranty that he 
or she has complied with all relevant environmental laws regarding the 
property and indemnification of the buyer for any breach of such war-
ranty and the buyer’s indemnification of the seller for any environmen-
tal law liability caused by any act or omission of the buyer. Remedies 
for either party will be contractual damages.

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract 
date and closing date? Do they cover brokerage agreements 
and do they survive after property sale is completed? Are 
estoppel certificates from tenants customarily required as 
a condition to the obligation of the buyer to close under a 
contract of sale? 

Typically sellers will covenant that the property is not encumbered and 
that the seller will not encumber the property in any way, including by 
leasehold, prior to close.

However, if a lease does exist, the lease survives and a buyer will 
become the new lessor under the same lease terms upon close. Thus, 
in such case a seller will typically warrant that the lease has not been 
breached and indemnify the buyer for any breach of the lease by the 
seller prior to close.
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Sellers’ representations do not typically cover broker-
age agreements. 

Estoppel certificates from tenants are not customarily required as a 
condition to the obligation of the buyer to close under a contract of sale.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

A lease that is registered after a mortgage has been registered on the 
property is subordinate to the mortgage and the lease registration will 
be erased from the register where its existence prejudices the rights of 
the lender on the enforcement of the mortgage.

Where a lease is registered prior to a mortgage, or with the consent 
of the lender, the lease remains in effect for its full legal term, including 
upon any enforcement of the mortgage by the lender.

Lenders do not typically require that a tenant agree to assign the 
lease and that a landlord borrower agree to assign rental payments in 
the event of default.

Thai law does not treat head leases differently from other com-
mercial leases. 

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

Security deposits are very common and typically required to be 
paid in cash prior to and as a condition of handover of possession 
of the property.

Commercial leases do typically provide for periodic rent resets 
or reviews.    

Residential leases are typically short term and rent is the subject 
of any renewal negotiations. For residential leases that are long term 
– typically 30 years, with one or more renewal periods of 30 years – the 
entire rent for all terms is paid up front.

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

Title searches are common. There have been wrongly issued titles 
found in Thailand that can be identified through a title due diligence.

The usual due diligence comprises searches at the local land 
department, local administrative organisation, local forest resource 
management office, local natural resources and environment office, 
local public works and town and country planning office, civil courts, 
bankruptcy courts and the Department of Legal Execution.

The priority of interest in the estate is basically established through 
the sequence of registration at the land department. No acquisition by a 
juristic act of immovable property or of real rights appertaining thereto 
is complete unless it is made in writing and it is registered. Cancellation 
of such registration will be granted only if the transferee did not act in 
good faith and the person making the request can prove that he or she 
was in a position to have his or her right registered prior to the chal-
lenged registration.

It is not customary to obtain government confirmation; however, it 
is customary to obtain a legal opinion regarding the legal use and occu-
pancy of the property.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

Typically, due diligence includes a legal opinion with regard to the 
relevant land use law, including environmental law, applicable to the 
area in question.

Engineering and environmental reviews are customary only in 
large-scale projects. Thus, typically the purchasers receive a corre-
sponding representation and indemnity.

Environmental insurance is available in Thailand.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

Lawyers usually review leases.
Lease issues that are frequently addressed are:

• the requirement for registration of leases with a term exceeding 
three years;

• the maximum lease term of 30 years (or 50 years for certain com-
mercial and industrial purposes and locations respectively);

• rights to sublet or transfer the lease;
• inheritability of the lease;
• rent increase provisions;
• termination provisions;
• liability limitations;
• property tax liability; and
• separation of ‘lease’ from ‘services’ for tax purposes, particularly in 

commercial office leases.

28 Other agreements

What other agreements does a lawyer customarily review? 

Other ancillary agreements that are customarily reviewed 
by lawyers are:  
• construction or structure sale and purchase contracts;
• service or facility management contracts; and
• in the residential context, housing estate or condominium regula-

tions and rental pool contracts.

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

Typically, lawyers prepare for such by:
• reviewing corporate documents, the shareholder resolution, board 

resolution or both approving the purchase;
• reviewing the translation of those documents in the case of a non-

Thai purchaser;
• reviewing the identification documents of the parties;
• reviewing the title documents to verify accordance with agreement 

(eg, absence of encumbrances);
• reviewing structure registration documents in case of building;
• reviewing the translation of a lease agreement into the Thai lan-

guage, if executed in a different language and if the lease requires 
registration;

• reviewing the owner’s consent in case of lease assignment 
or subletting;

• arranging closing details and timing with any finance party; and
• in case of registration of a lease term exceeding 30 years on a 

property exceeding 160,000square metres under the Hire of 
Immovable Property for Commerce and Industry Act (1999), 
reviewing the approval of director general of the land department.
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30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

Closing is usually done at the land department by the parties’ repre-
sentatives under power of attorney without the parties being present. 
Upon closing, the land department approves the transaction by reg-
istering the transfer, lease, mortgage, other real right or combination 
thereof on the title deed of the property. Final payment is made at clos-
ing, typically by handover of a cashier’s cheque.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

The relevant contracts and the Civil and Commercial Code govern con-
tractual breaches.

Courts can enforce the contract itself.
The seller cannot retain the purchaser’s down payment if the pur-

chaser fails to close, even if the contract states otherwise. A down pay-
ment is defined as a payment that forms part of an instalment payment 
that is paid after the sale and purchase contract has been made. 

Other usual remedies for breach of contract are rescission of agree-
ment and damages for loss incurred as a result of such breach.

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

The contract can be enforced through the courts.
The Civil and Commercial Code governs the ‘lease’ or hire of 

immovable property as a specific contract. Such provisions apply to 
all lease agreements (if not otherwise regulated or waived in the lease 
agreement itself ). The Civil and Commercial Code allows for termi-
nation of the lease by a tenant in case the property is delivered in a 
condition not suitable for the purpose for which it is let. Further, it is 
considered a breach of the specific contract conditions outlined in the 
Civil and Commercial Code if a landlord does not reimburse a tenant 
for any necessary and reasonable expenses incurred by him or her for 
the preservation of the property hired (except ordinary maintenance 
and petty repairs).

The Civil and Commercial Code allows for termination of the lease 
by the landlord:
• in case of non-payment of rent (notice requirement of not less than 

15 days, if rent is payable in monthly or longer intervals); 
• after having provided notice to comply in case the tenant is using 

the property for purposes other than those ordinary and usual or 
agreed in the contract; or

• after having provided notice to comply in case the tenant fails to take 
care of the property as a person with ordinary prudence would do.

Eviction of a tenant requires an eviction order by the court against such 
tenant. After having obtained such order, the landlord will request the 
appointment of an execution officer who will then have the power to 
take possession of the premises.

There is no difference in remedies for commercial leases and res-
idential leases.

Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

Mortgages are used by commercial banks and private lenders to secure 
an obligation without having the borrower deliver the property to the 

lender. The contract of mortgage must contain, in Thai currency, either 
a certain sum or a maximum amount for which the mortgage property 
is assigned. The mortgage will be recorded on the title of the property in 
question at the land department.

A mortgage is enforced through auction. In addition, foreclosure 
is permitted if there is no other mortgage or preferential rights on the 
same property, in lieu of sale by public auction, if:
• the borrower failed to pay interest for five years; and
• the lender has satisfied the court that the value of the property is 

less than the amount due.

Recently a new way of creating security has been established through 
the Business Collateral Act (2015). A comprehensive range of assets can 
now be used as collateral under this new Act. Real estate is included in 
the list of collateral that can be provided, but only if the collateral pro-
vider is engaged in a real estate business. Only certain licensed finan-
cial and insurance institutions (and other, as yet to be named parties 
by ministerial regulation) may receive such collateral under the Act. 
A party that receives collateral under the Act is considered a secured 
creditor under the Bankruptcy Act (1940) and will have priority over 
unsecured creditors.

The Business Collateral Act requires that the borrower or the pro-
vider of the security and the lender, who will receive such assets as 
collateral against the loan provided enter into a business collateral 
agreement. During the term of such agreement, the collateral provider 
remains in possession of the collateral provided and can use it for com-
mercial purposes. The collateral must be detailed in writing and regis-
tered with the Department of Business Development.

It should be borne in mind that the Business Collateral Act is new. 
How it will be implemented as a practical matter by the government 
and to what extent it will be utilised by the business community is as 
yet uncertain. Thus, for the time being, mortgages will remain the most 
frequently used real estate security instrument in Thailand.

For the difference in enforcement, see question 39.

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

Yes, financing is available for leases. However, only a lease under the 
Hire of Immovable Property for Commerce and Industry Act (1999) 
can be used as security against payment of an obligation by means of 
a mortgage. The length of such lease must be between 30 years and 50 
years. Where the Act is applicable, the same provisions that apply to a 
mortgage of land also apply to a mortgage of a lease. The only differ-
ence between these instruments is the collateral provided. Therefore, 
there is no requirement for any additional lender protection in lease-
hold financing. Alternatively, where the Act does not apply, finance par-
ties may accept a conditional lease assignment agreement as security.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

In the context of a loan agreement, the lender and the borrower (or the 
third party owner of the property) must enter into a mortgage agreement 
in writing. This mortgage agreement must specify the property mort-
gaged and contain, in Thai currency, either a certain amount or a maxi-
mum amount for which the mortgaged property is assigned as security.

A mortgage agreement is void if it is contrary to the enforcement 
provisions outlined in question 39 below.

The mortgage agreement must then be registered at the 
land department.

Such mortgage will not extend to buildings erected upon the land 
after the date of the mortgage. In order to include such newly erected 
buildings, it is necessary to include a corresponding clause in the mort-
gage agreement to that effect.

In the context of a business collateral agreement under the Business 
Collateral Act (2015), the lender and the collateral provider must enter 
into a business collateral agreement in writing. The agreement must be 
registered to be enforceable under the Act. Please see further details in 
our answer to question 33 above.
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36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

Lenders only occasionally require third-party real estate appraisals. 
There is no law or standard governing the certification of real estate 
appraisers. However, appraisers are certified by professional organi-
sations such as the Securities and Exchange Commission, the Valuers 
Association of Thailand and the Thai Valuers Association. There is no 
legal requirement for an appraisal. 

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

There are no specific ramifications for a foreign lender. A foreign juris-
tic person that is merely providing a loan secured with a mortgage is 
not considered to be doing business that is regulated by the Financial 
Institution Business Act (2008) and does not require permission to pro-
vide such a loan under the Act.

Any mortgage must be in writing and registered at the land depart-
ment. See further details in question 33.

Any juristic person receiving a mortgage is required to be permitted 
under its own constitutional documents to receive a mortgage.

38 Loan interest rates

How are interest rates on commercial and high-value property 
loans commonly set (with reference to Libor, central bank 
rates, etc)? What rate of interest is legally impermissible in 
your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Commercial banks commonly use their own set of published lending 
rates, such as the minimum lending rate, to base the onshore loan on 
such reference.

However, with regard to parties to commercial loans, it should be 
noted that Thailand has recently enacted the Prohibition of Interest 
Collection at an Excessive Rate Act (2017), under which any interest rate 
over a general maximum interest rate of 15 per cent as outlined by the 
Civil and Commercial Code will be considered void. At best the court 
may decide to award statutory interest rate of 7.5 per cent. The Act also 
provides for criminal liability for anyone violating said legal lending 
rate restrictions.

Legally applicable interest may be higher in some circumstances 
under specific legislation in the finance and banking sectors.

Interest, fines, service charges and any other related fees must be 
included in the interest calculation for some personal loan, but not 
those related to real estate transactions or security.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

To enforce a mortgage, a secured lender must notify a defaulting bor-
rower in writing to perform his or her obligation within a reasonable 
time (which shall not be less than 60 days from the date the borrower 
has received the notice). If the borrower fails to comply with such notice, 
the secured lender may enter an action in court for a judgment ordering 
the mortgaged property to be seized and sold by public auction. The law 
does not provide for a ‘security first’ rule.

If the defaulting borrower’s property is secured by a third party’s 
property mortgage, the secured lender must then also deliver such 

notice to that third party within 15 days from the date of delivery of the 
notice to the defaulting borrower. If the secured lender does not notify a 
third party who has provided such security of such within 15 days, then 
the third party is discharged from any interest due and all accessory 
charges due by the defaulting borrower from that point forward.

If there is no other registered mortgage or preferential right on the 
same property, the defaulting borrower has the option to notify the 
secured lender in writing to carry out sale of the mortgaged property by 
public auction with no requirement to enter into an action in court. The 
secured lender can then carry out sale of mortgaged property by pub-
lic auction within one year from the date of receiving such notification. 
However, if the secured lender fails to carry out the sale of mortgaged 
property by public auction within that period, the defaulting borrower 
is discharged from any interest due and all accessory charges due by the 
defaulting borrower from that point forward.

Foreclosure, in lieu of sale by public auction, whereby the secured 
lender takes ownership of the property, is permitted only if:
• there is no other mortgage or preferential rights on the 

same property;
• the defaulting borrower has failed to pay interest for five years; and
• the secured lender has satisfied the court that the value of the prop-

erty is less than the amount due.

The enforcement of the collateral under the Business Collateral Act 
(2015) can be carried out by public auction without court proceedings. 
The Act provides for security enforcement through foreclosure if:
• the value of collateral is less than the amount due;
• no interest was paid for at least five years; and
• no other preferential rights are registered on the collateral.

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

If the proceeds of a public auction pursuant to mortgage enforcement 
do not cover the amount due to a secured lender, the secured lender is 
not entitled to recover the balance from a defaulting borrower unless 
the mortgage agreement provides otherwise.

In case of mortgage enforcement by way of foreclosure, if the esti-
mated value of the property is less than the amount due, the defaulting 
borrower is not liable to the secured lender for the balance.

Where a third party has mortgaged property as security for per-
formance by a defaulting borrower, the third party is not liable for 
the deficiency.

In case of a third party who guarantees the performance of an 
obligation, such guarantee must clearly specify the duration and the 
amount guaranteed and the guarantor’s liability is then limited to the 
obligations specified in the guarantee.

A defaulting borrower remains liable for any balance where a guar-
antor does not perform the whole of his guarantee obligation.

The time limit on a lender seeking a deficiency judgment is 10 years.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

Thai law does not provide secured lenders with options to protect col-
lateral. Thus, such borrowers are typically required to sufficiently insure 
their property and assign the secured lender as the beneficiary under 
the terms of a loan and mortgage agreement.

It should also be noted that if the mortgaged property is damaged, 
resulting in insufficient security, the lender can enforce the mortgage 
at once if such damage is not repaired or another property of sufficient 
value is not offered to be mortgaged.

Where the security is provided under the Business Collateral Act 
(2015), the lender has the right to inspect the collateral after providing 
sufficient notice. The borrower is required to preserve the collateral, 
maintain and repair it, and is liable for any damage, loss or depreciation 
of the collateral’s value.
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42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

If the liability is in excess of the net proceeds, in the case of an auc-
tion (or the estimated value, in the case of foreclosure), the defaulting 
borrower is not liable for the balance, unless the mortgage agreement 
specifies otherwise.

Where a third party provides the mortgaged security for a defaulting 
borrower, any agreement that causes that third party to be personally 
liable in excess of the value of the mortgaged property, or that may cause 
that third party to be personally liable as a guarantor, is void. However, 
this is not the case where the defaulting borrower is a juristic person and 
the third party who has provided the defaulting borrower’s security is a 
party that controls the defaulting borrower’s business, and such third 
party has contractually guaranteed the defaulting borrower’s debt.

A secured lender is entitled to be paid out of the mortgaged prop-
erty in preference to ordinary lenders.

The same applies to the Business Collateral Act (2015): where 
the sale of collateral by public auction provides an amount less than 
the debt owed by the defaulting borrower, the secured lender is only 
allowed to pursue the balance where the collateral provider is the 
defaulting borrower.

43 Cash management and reserves

Is it typical to require cash management system and do lenders 
typically take reserves? For what purposes are reserves 
usually required?

Banks typically require specific bank accounts to be utilised for 
receiving payments and distribution of payments. Reserves are usu-
ally not required.

44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

Financial institutions in Thailand commonly use guarantees. Individual 
guarantors are required to provide their National Credit Bureau report. 

Previously, lenders requested the guarantor to guarantee all 
amounts that are owed by the borrower at any time. This is no longer 
possible. In 2015 the Civil and Commercial Code was revised such that 
all guarantees must now clearly state:
• the purpose;
• the type;
• the amount;
• the period of the guarantee; and
• the obligation or head agreement that is being guaranteed.

Furthermore, the guarantor may now be liable only for the amount cov-
ered under such guaranteed obligation or head agreement.

Contractual assignments are also used as security enhancement, 
such as the proceeds of an insurance policy or rental income under a 
lease agreement. And retainage is also common in certain contexts, 
particularly in construction agreements.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

Typically, a lender will require restrictive covenants, which limit asset 
disposal or encumbrance.

A lender may also require:
• that a borrower does not have and will not have any class of credi-

tors whose claims against the borrower will rank legally senior to 
the indebtedness represented by the loan agreement or other pari 
passu-type obligations;

• limitations on taking on any additional credit;
• restrictions on merger and change of management; and
• inter-company financing and dividend payments.

46 Financial covenants

What are typical financial covenants required by lenders? 

Typical financial covenants required by lenders are maintenance of 
financial ratios, such as shareholder equity, debt ratio, debt-to-equity 
and cash flow coverage. Lenders also typically require periodic finan-
cial reports and may require borrowers to agree to being audited at the 
lender’s discretion.

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

Mortgage and pledge are the relevant security interests under Thai law.
Apart from immovable property, the following movable properties 

can be mortgaged:
• ships of five gross tons and more;
• floating houses;
• beasts of burden; and
• certain machinery.

A mortgage must be in writing and must be registered.
A pledge is an agreement whereby a party who wishes to pledge his 

or her movable property in return for a loan delivers such property to the 
lender as security for the loan. The requirement of delivery is a signifi-
cant limitation on this form of security, as Thai courts have interpreted 
it to require the lender to not only receive but also maintain possession 
of such property. Thus, a party who pledges property as security for a 
loan cannot use that property (eg, in his or her ongoing business).

A pledge need not be created in writing and need not be registered. 
However, if the pledged property is a right represented by a written 
instrument, the pledge is void unless such instrument is delivered to the 
lender and the party who has to perform the obligation created by the 
right is notified in writing.

Any pledge of non-bearer shares is not enforceable against the 
company or a third party unless it is entered in the company’s share 
registration book.

Update and trends

The only property taxes in Thailand currently consist of two 
outdated locally administered taxes: the House and Land Tax 
(1932) and the Local Development Tax (1965). For several years 
there have been proposals for Thailand to implement a modern 
property tax. In recent years this movement has even produced 
draft bills but, having met with opposition, those were withdrawn. 
However, a draft bill of such a property tax is now with the National 
Legislative Assembly (NLA). Previously the bill was expected to 
pass into law and become effective in 2018. However, relevant local 
administrative entities were not ready to implement the changes 
within that time. Hence, the NLA postponed final consideration of 
the bill. It is now anticipated that the bill will become law in 2019 
and is likely to come into effect as early as 1 January 2020.

The draft bill would create four categories of property: 
• property used for agricultural purposes, with a ceiling tax rate 

of 0.2 per cent of the property’s official value and an exemption 
for property valued at less than 50 million baht;

• property used for residential purposes, with a ceiling tax rate 
of 0.5 per cent of the property’s official value and an exemption 
for a first residential home valued at less than 50 million baht;

• property used for other purposes, including commercial use, 
with a ceiling tax rate of 2 per cent of the property’s official 
value; and 

• unused property, with a ceiling tax rate of 5 per cent of the 
property’s official value.

If enacted, the new property tax will also abolish the House and 
Land Tax (1932) and the Local Development Tax (1965).
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Finally the Business Collateral Act (2015) allows for a wide range of 
assets (eg, accounts receivables, inventory, raw materials and intellec-
tual property) to be used as collateral. See further details in question 33.

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

SPEs are not commonly used in Thailand and are usually not required 
by lenders. There is no specific statutory law for SPEs. There is also no 
concept of an independent director of SPEs under Thai law.

Olaf Duensing olaf@duensingkippen.com 
Jerrold Kippen jerrold@duensingkippen.com 
Weeraya Kippen weeraya@duensingkippen.com

Suite 1605
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Silom
Bangrak
Bangkok 10500
Thailand
Tel: +66 22 675 424

http://duensingkippen.com

13/101 Moo 4
Baan Don – Cherngtalay Road
Cherngtalay
Thalang
Phuket 83110
Thailand
Tel: +66 76 615 554
Fax: +66 76 615 553
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United States
Joseph Philip Forte
Sullivan & Worcester LLP

General

1 Legal system

How would you explain your jurisdiction’s legal system to 
an investor? 

Each state within the United States, other than Louisiana (which 
employs a civil law system), follows the common law tradition, which 
means there are codified laws that are interpreted by courts following 
precedent from prior court cases. There are three levels of laws in the 
US: federal, state and local. Laws evolve through both legislative action 
and judicial interpretation.

US courts will also rule in equity, which includes taking into 
account a party’s conduct. If a party has acted with ‘unclean hands’, 
courts will consider that party’s conduct when ruling.

Most states in the US allow a party to obtain an injunction – includ-
ing temporary restraining orders, preliminary injunctions and perma-
nent injunctions – depending on the applicable facts and circumstances 
and provided that the party meets the relevant legal standards for 
obtaining the injunction, including that it has been damaged and that 
monetary relief will be insufficient compensation or protection.

When enforcing a contract, courts generally rely on the content 
of the contract without reference to parol evidence, unless the parties’ 
intent in the written instrument is unclear. Rules regarding parol evi-
dence vary from state to state.

While courts generally enforce both written and oral contracts 
(although the latter are more complex and require the parties to meet 
more rigorous evidentiary requirements), contracts for an interest in 
real estate, including a contract of sale, a mortgage (or other similar 
security instrument, as described below) or an easement, are required 
to be in writing under the Statute of Frauds in each state.

Although there are federal laws of national application concerning 
residential real estate lending, the laws applicable to real estate and its 
financing are generally state laws, although some local laws affect the 
leasing of residential real estate.

2 Land records

Does your jurisdiction have a system for registration or 
recording of ownership, leasehold and security interests in 
real estate? Must interests be registered or recorded? 

Each state in the US has a recording system, and there is a recorder’s 
office in each county (or town) within a state. The recorder’s office 
records ownership interests in real estate and other interests, such as 
leasehold and security interests. Parties who have an interest in real 
estate routinely record their interests to put others on constructive 
notice of their interest and, if they are lenders and have a security inter-
est in the real estate, to assure their priority interest as a lienholder. The 
general (though not universal) rule is that whoever records his or her 
interest first has a higher priority, but often subject to his or her lack of 
receipt of prior notice and delivery of value. Recordation is not a legal 
requirement for enforceability, as between the parties to the instru-
ment, but it is routinely recommended by attorneys and undertaken 
by interest holders. In some instances, failure to record will cause 
the party’s interest to be subordinate or subject to the interest of a 
subsequent purchaser for value without notice of the prior grant or a 
prior recording.

The Torrens system of property registration, which at one time 
existed in several states, is rarely used even where it still exists. In juris-
dictions where it still exists, it is voluntary and functions alongside the 
recording system. If land ownership is registered in the Torrens system, 
security instruments and all other instruments must be so registered as 
well, as recording such subsequent instruments outside of the Torrens 
system would be ineffective.

3 Registration and recording

What are the legal requirements for registration or recording 
conveyances, leases and real estate security interests? 

Each state imposes its own requirements for the recordation of docu-
ments. In order to be submitted and accepted for recordation, most 
documents need to be acknowledged in statutory form before a notary 
or similar official. Additionally, states have varying requirements for:
• document sizes;
• width of margins;
• required recording legends and information;
• original or certified signatures; and
• evidence of due authorisation and execution.

Also, the recorder’s office generally requires payment of certain record-
ing fees and taxes that vary depending on the city, county and state 
of recordation.

4 Foreign owners and tenants

What are the requirements for non-resident entities and 
individuals to own or lease real estate in your jurisdiction? 
What other factors should a foreign investor take into account 
in considering an investment in your jurisdiction? 

Although there are neither blanket statutory nor regulatory prohibi-
tions on foreign persons or entities owning, leasing or investing in 
real estate in the US, such persons and entities must comply with fed-
eral reporting and disclosure requirements, as well as any applicable 
requirements and restrictions in connection with certain real estate 
purchase and investment transactions. Among those federal laws and 
regulations are: 
• the Patriot Act (to identify terrorist individuals and organisations, 

foreign purchasers may be required to make disclosures); 
• the Bureau of Economic Analysis (the US Commerce Department 

requires more than 10 per cent of US business enterprises to make 
certain disclosures); 

• the Foreign Investment in Real Property Tax Act of 1980 (FIRPTA); 
• the Agricultural Foreign Investment Disclosure Act of 1978; 
• US Department of Defense Regulations; and 
• the Hart-Scott-Robino and Antitrust Improvement Act of 1976. 

In addition, foreign owners and investors must be cognisant of the 
powers of the Committee on Foreign Investment in the United States 
(CFIUS). Foreign purchasers are expected to notify CFIUS in advance 
of closing, and CFIUS has the power to review any such pending trans-
action, as well as other transactions of which it becomes aware, even if 
notice was not given. CFIUS may undertake a review and, if it deter-
mines a national security interest is at stake, may disallow or rescind a 
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transaction involving the direct or indirect acquisition of real estate in 
the US. Many states have restrictions or limitations on the ownership of 
agricultural lands or natural resources.

5 Exchange control

If a non-resident invests in a property in your jurisdiction, are 
there exchange control issues? 

There are no material controls prohibiting a foreigner from owning or 
lending against real estate in the US. Federal and state governments 
may withhold taxes from non-residents under the FIRPTA and similar 
laws. In addition, foreign investors are typically taxed on their US real 
estate investments in the same manner as US investors and have to file 
US federal and potentially state tax returns, unless certain structuring 
techniques are employed. 

In January 2016, the US Treasury’s Financial Crimes Enforcement 
Network (FinCEN) bureau began issuing geographic targeting orders 
(GTOs) requiring US title companies to identify and report beneficial 
ownership of legal entities acquiring luxury residential real estate 
for cash. The first GTO covered Manhattan, New York, and Miami-
Dade County, Florida, but based on activity reported the GTO was 
recently reissued to: 
• cover the 12 metropolitan areas of Boston, Chicago, Dallas-Fort 

Worth, Honolulu, Las Vegas, Los Angeles, Miami, New York City, 
San Antonio, San Diego, San Francisco and Seattle; 

• set the previously area-specific purchase price threshold for report-
ing at $300,000; and 

• include purchases made using virtual currencies as well as cash 
and wire transfers. 

As concerns about money laundering increased, the title companies 
must now also report the person primarily representing the purchaser, 
provided the purchase was made in cash or by cheque and without 
bank or other external financing and it meets the threshold price set 
forth in the GTO for that area. While GTOs have been issued with 
sunset dates on which they should expire, to date the GTOs continue 
to be extended as well as expanded. It is possible that GTOs may be 
expanded to require other real estate professionals, such as real estate 
brokers, escrow agents, etc, to file reports on purchasers with FinCEN.

6 Legal liability

What types of liability does an owner or tenant of, or a lender 
on, real estate face? Is there a standard of strict liability and 
can there be liability to subsequent owners and tenants 
including foreclosing lenders? What about tort liability? 

Owners, tenants, operators, lenders and sellers face several types of 
liability, some of which are the result of statutes passed by the local, 
state or federal government. These include environmental laws, which 
require an owner not to permit hazardous substances on the subject 
property and to clean it up if it becomes contaminated. Other liabili-
ties can be created by contracts between the owner and other parties. 
The federal government has enacted legislation to ensure contamina-
tion is remediated from the property, including making a purchaser of 
contaminated property liable for remediation, even if the purchaser 
did not know (but should have known) about the contamination. Most 
states have environmental laws as well. A purchaser is expected to per-
form environmental due diligence and, if deemed necessary, appropri-
ate testing before purchasing any property.

An owner or operator (including a tenant) of real estate can be held 
liable to guests, invitees and third parties if they are injured while on 
the property. Landlords and other property owners can be held liable 
for failing to properly maintain their property or to correct legal vio-
lations, failing to disclose dangerous conditions, defects in new con-
struction, failing to repair and maintain the premises, and failing to 
provide essential services. In some jurisdictions, an owner is required 
to provide additional disclosures about the condition of the property. 
Owners and landlords should be careful and seek legal advice because 
state laws continue to expand on the disclosures owners and landlords 
are required to make.

7 Protection against liability

How can owners protect themselves from liability and what 
types of insurance can they obtain? 

Owners often take title to real estate in a separate entity, such as a limited 
liability company (LLC) or corporation, which provides some protection 
from liability. Owners also typically obtain, among other coverages:
• liability insurance (to insure against third-party claims for injury);
• title insurance (to insure against title defects);
• casualty insurance (to insure against property or physical 

damage); and
• construction, business and rental interruption insurance.

Given the expense involved in remediating environmental matters, pur-
chasers should consult a qualified environmental consultant and coun-
sel to inspect the property before purchase. Environmental insurance 
can be obtained, but this can be expensive, may contain limits that do 
not cover all remediation costs and may have exclusions.

8 Choice of law

How is the governing law of a transaction involving properties 
in two jurisdictions chosen? What are the conflict of laws rules 
in your jurisdiction? Are contractual choice of law provisions 
enforceable?

Choice of law requirements can vary from state to state in the US. In 
a purchase and sale transaction, the contract of sale is typically gov-
erned by the law of a jurisdiction bearing a reasonable relationship to 
the transaction, often the jurisdiction with the strongest relationship to 
the transaction, as determined under relevant state law. Depending on 
the state involved, this could be the law of the state where one or more 
of the properties subject to the contract is located, the state where the 
purchaser or seller is organised or resident, or the state in which the 
transaction was negotiated or signed, or where material steps towards 
finalising the contract occurred. The parties must refer to the specific 
choice of law requirements of the various states related to the transac-
tion in order to determine which choice of law criteria must be met.

The contract of sale may also specify the venue where a case is to 
be brought. The court chosen for venue may be in the state whose law 
governs the agreement, or may be in another location that may or may 
not have a relationship to the subject transaction. It should be noted that 
a court may refuse to hear a case even if it is the court designated as 
the proper venue under the agreement if certain minimum criteria are 
not met, such as amount-in-controversy thresholds or applicability of 
that state’s laws. Additionally, after a case is brought, a defendant may 
attempt to change (and may succeed in changing) the venue based on 
an inconvenient forum or other venue-related argument.

With respect to security instruments, the governing law for pur-
poses of creation, attachment, perfection and enforcement of such 
security interests is typically the law of the jurisdiction in which the 
subject real estate is located. The governing law for other purposes (ie, 
the debt and general contractual purposes) may be the same or the law 
of another jurisdiction that is generally applicable to the larger transac-
tion. With respect to other conveyancing instruments, such as deeds, 
ground leases or space leases, the governing law is typically the law of 
the jurisdiction in which the subject real estate is located.

9 Jurisdiction

Which courts or other tribunals have subject-matter 
jurisdiction over real estate disputes? Which parties must 
be joined to a claim before it can proceed? What is required 
for out-of-jurisdiction service? Must a party be qualified 
to do business in your jurisdiction to enforce remedies in 
your jurisdiction? 

Subject-matter jurisdiction is the authority of a court to hear and decide 
the issues in dispute in a particular case. Generally, if a real estate dis-
pute arises between citizens of the same state, that state’s court will 
have jurisdiction. Federal courts are courts of limited jurisdiction; that 
is, the courts may only exercise jurisdiction over those matters to which 
Congress has granted them jurisdiction or where there is a diversity of 
citizenship between the parties and the matter has been commenced in 
the plaintiff ’s home state.
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If the dispute is based on an alleged breach of contract, necessary 
parties include the parties to the contract. In real estate, necessary par-
ties typically include anyone who has an interest in the property and 
the outcome, including the owner and possibly others.

In addition to jurisdiction over the subject matter of the dispute, 
the court must have personal jurisdiction; that is, jurisdiction over the 
party involved. This requires first that the defendant have sufficient 
minimum contacts with the jurisdiction to satisfy relevant constitu-
tional requirements of due process. Second, the party must be prop-
erly served with the pleadings. Federal courts and each state have their 
own rules and procedures governing service of both in-state and out-
of-state parties.

Many states have rules requiring that an out-of-state entity be 
qualified or licensed to do business in the state. Failure to qualify to do 
business or obtain a licence within the state does not necessarily bar 
an entity from pursuing its remedies if the court otherwise possesses 
jurisdiction over the subject matter and the defendants.

10 Commercial versus residential property

How do the laws in your jurisdiction regarding real estate 
ownership, tenancy and financing, or the enforcement of 
those interests in real estate, differ between commercial and 
residential properties?

Residential real estate transactions – typically defined in a state as 
single family homes, condominium units, cooperative apartments or 
multi-unit rental buildings containing a small number of units – are 
generally more regulated than transactions involving commercial 
properties, whether involving sales, financings or leases. There are 
more disclosure requirements to be met by the parties involved (lend-
ers, sellers, brokers and landlords).

11 Planning and land use

How does your jurisdiction control or limit development, 
construction, or use of real estate or protect existing 
structures? Is there a planning process or zoning regime in 
place for real estate?

There is extensive federal, state, county and municipal legislation 
that regulates land use, development and construction on real estate. 
Each jurisdiction typically has its own regulatory scheme, which often 
includes zoning codes, preservation statutes (including landmark and 
historic district designations), building codes, incentive and redevelop-
ment programmes, subdivision requirements and environmental and 
natural resource protections.

12 Government appropriation of real estate 

Does your jurisdiction have a legal regime for compulsory 
purchase or condemnation of real estate? Do owners, 
tenants and lenders receive compensation for a 
compulsory appropriation?

There is a concept called ‘eminent domain’ in the US. It allows for the 
compulsory acquisition of private property. Federal, state and local 
governments may take property, and other entities created and author-
ised by them, for a public purpose, civic use and, in some cases, eco-
nomic development. This includes government buildings, highways, 
railways, public utilities and public safety.

Except in certain limited instances involving property imped-
ing federally regulated navigable waterways, when property is taken, 
under the federal and state constitutions, the owner of the property 
is entitled to ‘just compensation’, which is the property’s fair market 
value and what a willing purchaser might pay for it. States vary on how 
they determine fair market value and how they allocate the payment 
of compensation among the parties with interests in the condemned 
property. Allocations of payment of compensation may also be modi-
fied by contractual arrangements between the parties. In the case of a 
ground lease, silence on the issue of condemnation may result in the 
entire payment being allocated first to the ground tenant for its entire 
loss before the fee owner recovers any of the reward.

13 Forfeiture

Are there any circumstances when real estate can be forfeited 
to or seized by the government for illegal activities or for any 
other legal reason without compensation? 

Real estate can be forfeited or seized by the government if it has been 
abandoned or if the government determines that illegal activities have 
taken place on the property or such property was acquired with pro-
ceeds of such illegal activity. Each state, as well as the federal govern-
ment, has its own forfeiture rules.

14 Bankruptcy and insolvency

Briefly describe the bankruptcy and insolvency system in 
your jurisdiction. 

Under federal law, a lender holding a recorded real estate security 
instrument is a secured creditor with all the applicable protections. 
Once a bankruptcy case is filed, an automatic stay goes into effect, 
which stops creditors from taking most actions against property of 
the debtor. The stay lasts until a bankruptcy court order lifting the 
stay has been entered or the stay has expired. The federal Bankruptcy 
Code recognises the concept of involuntary bankruptcy, which gener-
ally permits creditors holding the required amount and type of unse-
cured claims to force the debtor into bankruptcy by filing a petition for 
an order for relief. A trustee appointed by the court for a debtor or a 
debtor-in-possession may, subject to court approval, assume or reject 
the debtor’s executory contracts and unexpired leases within the 
statutory time period unless extended by court order. The automatic 
stay prevents a creditor from terminating a lease prior to the trustee’s 
decision to assume or reject it, even if the debtor is in default on post-
petition obligations (however, such a creditor may be entitled to ade-
quate protection).

Under Chapter 7 of the Bankruptcy Code, a court-appointed trus-
tee will generally liquidate the debtor’s assets and distribute the pro-
ceeds of the liquidation sale. Mortgage lenders as secured creditors 
have the right to their collateral or to its reasonably equivalent value. A 
business may reorganise under Chapter 11 of the Bankruptcy Code, and 
a debtor-in-possession has all the rights and powers, and must perform 
all the functions and duties, of a trustee serving in a case.

Investment vehicles

15 Investment entities

What legal forms can investment entities take in your 
jurisdiction? Which entities are not required to pay tax for 
transactions that pass through them (pass-through entities) 
and what entities best shield ultimate owners from liability?

A variety of different legal entities can be used, depending on the juris-
diction, including LLCs, corporations, general partnerships, limited 
partnerships and trusts. LLCs, general partnerships, limited partner-
ships, tax-option (S) corporations and trusts not taxed at the entity level 
are all pass-through entities. Investors often use one or a combination 
of the above to shield themselves from personal liability or for tax pur-
poses or sponsor’s estate-planning purposes.

16 Foreign investors

What forms of entity do foreign investors customarily use in 
your jurisdiction? 

Similar to domestic investors, foreign investors often use an LLC to 
invest in real estate. However, the choice of entity will be influenced, in 
part, by the long-term plan of the foreign investor (that is, if the investor 
intends to flip the property or buy and hold the property, if the property 
will be for the investor’s own use or leased out to tenants, etc), as well 
as the residence of the investor or entity, as tax agreements and treaties 
vary from country to country.
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17 Organisational formalities

What are the organisational formalities for creating and 
maintaining the above entities? What requirements 
does your jurisdiction impose on a foreign entity? Does 
failure to comply incur monetary or other penalties? 
What are the tax consequences for a foreign investor in 
the use of any particular type of entity, and which type is 
most advantageous?

Depending on the type of entity being formed (eg, LLC, corporation 
or general or limited partnership), counsel will frequently prepare the 
initial governing documents (articles of incorporation, certificate of 
formation, operating agreements, shareholder agreements, general 
and limited partnership agreements, etc) and filings required with the 
appropriate state official or agency to establish the entity. However, 
ongoing legal formalities must be followed and periodic taxes paid to 
maintain that corporate existence and ensure that the legal protec-
tions are preserved, and counsel can guide the investor in these mat-
ters. Each state where a property is owned or taken as security for 
a mortgage loan by an entity formed in a different state may require 
the separate qualification and possible licensing of such entity, which 
may be liable for reporting and taxes in that state. Failure to do so may 
result in the entity’s inability to use the courts in that state as well as 
subjecting the entity and, in some cases, its directors, officers or agents 
to monetary fines.

Foreign entities will be subject to FIRPTA and possibly state-imple-
mented tax regimes with respect to taxes and potential withholdings of 
sales proceeds and the International Investment and Trade in Services 
Survey Act with respect to certain reporting requirements. Failure to 
comply with FIRPTA reporting and withholding requirements may 
result in the imposition of the property seller’s tax liability that was not 
withheld onto the purchaser personally as a penalty.

Acquisitions and leases

18 Ownership and occupancy

Describe the various categories of legal ownership, leasehold 
or other occupancy interests in real estate customarily used 
and recognised in your jurisdiction. 

Ownership of real estate typically refers to having a fee simple inter-
est in the property (ie, an estate that continues forever and includes all 
fixtures, minerals and appurtenances). Lesser estates include ground 
leases (the right to use and possess the property or portion thereof 
demised pursuant to the ground lease for an extended term, frequently 
the right to build and own the buildings on the land during the term of 
the lease and the obligation to pay all costs associated with the land 
during the term, such as taxes and insurance, such that the fee owner 
has no financial obligations during the lease term) and leases (the right 
to use and possess the property or portion thereof demised pursuant 
to the lease for a finite period of time, with more restrictions imposed 
by the owner during the term regarding the use and development of 
the property). Fee simple interests can be owned 100 per cent by one 
party (individually or in an entity) or by multiple parties (for example, 
as joint tenants, tenants in common, tenancy by the entirety or com-
munity property (married individuals with a right of survivorship) or 
as the owner of a condominium with a shared right to common areas 
within the development). Ownership is typically transferred by the 
use of a deed. The form of deed used to affect a property transfer var-
ies from state to state, and in many states varying types of deeds are 
available, depending upon whether the sale is intended to be with or 
without any representation, warranty or covenant by the seller. Some 
common deed forms are quitclaim deeds, bargain and sale deeds, war-
ranty deeds and special warranty deeds.

Leases are customarily created through lease agreements, but 
unlike deeds, are not typically recorded, although in some instances a 
memorandum of lease may be recorded depending on the transaction 
but especially in the case of a ground lease. Other encumbrances such 
as covenants, conditions and restrictions, easements, reservations of 
rights and the like are typically recorded in order to provide record 
notice of such rights and restrictions and to bind subsequent owners of 
the property and lenders.

19 Pre-contract 

Is it customary in your jurisdiction to execute a form of 
non-binding agreement before the execution of a binding 
contract of sale? Will the courts in your jurisdiction enforce a 
non-binding agreement or will the courts confirm that a non-
binding agreement is not a binding contract? Is it customary 
in your jurisdiction to negotiate and agree on a term sheet 
rather than a letter of intent? Is it customary to take the 
property off the market while the negotiation of a contract 
is ongoing? 

It is not uncommon for parties to agree on a non-binding letter of intent 
or term sheet before executing a binding contract of sale. This docu-
ment generally outlines key business terms to be incorporated in the 
binding contract. If the document is identified as a letter of intent or 
term sheet and states that it is non-binding, courts generally will not 
enforce it. Courts understand that the purpose of the letter of intent 
or term sheet is to bring the parties closer to completing a transaction, 
but by making it non-binding the parties have retained their right to 
not consummate the deal. Sometimes non-binding letters of intent 
or term sheets include certain provisions that the parties expressly 
agree will be binding, such as the payment of certain fees or costs, or 
agreement to an exclusivity period during which the property will be 
taken off the market, allowing the parties time to negotiate a binding 
contract of sale.

20 Contract of sale

What are typical provisions in a contract of sale? 

Sale contracts typically include: 
• a description of the property:

• the land;
• improvements;
• any personal property;
• leases;
• service contracts;
• entitlements; and
• other intangible property;

• the business terms:
• purchase price; and
• deposits, which vary depending on the deal size and bargain-

ing power;
• the due diligence;
• inspection and escrow periods;
• the conditions to closing;
• the documents to be delivered at closing;
• the risk of loss;
• representations and warranties;
• restrictions on the seller until closing; and
• the parties’ respective remedies upon default, including any limi-

tations on such remedies.

Because the seller does not want the purchaser to terminate the con-
tract in the event of a casualty, many contracts provide that the pur-
chaser may terminate the agreement only if there is a material casualty 
(ie, a casualty that requires substantial sums to repair or that allows a 
tenant to terminate its lease).

In most transactions, in order for the purchaser to get comfortable 
with the state of title to the property, the seller provides the purchaser 
with a title report in advance of closing, prepared by a title insurance 
company, and the purchaser obtains a title insurance policy from a title 
insurance company at closing.

Often, the title insurance limits or eliminates the necessity for the 
seller to make any representations concerning its ownership of the 
property, though this is a negotiable point and in any event the seller 
is generally required to represent that it has not previously transferred 
or otherwise hypothecated any portion of the property or any interest 
therein, other than leases and encumbrances shown on the title report 
and accepted by the purchaser.

At closing, the utilities are generally read the day prior to closing, 
and the real estate taxes are typically prorated on an accrual basis, 
so each party pays the taxes allocable to its period of ownership. In 
most transactions, the title company providing the purchaser’s title 
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insurance policy (or another escrow company) handles the exchange 
of funds and documents.

21 Environmental clean-up

Who takes responsibility for a future environmental clean-
up? Are clauses regarding long-term environmental liability 
and indemnity that survive the term of a contract common? 
What are typical general covenants? What remedies do the 
seller and buyer have for breach?

Any party that owns or operates or occupies (or has previously owned, 
operated or occupied) contaminated property may be subject to envi-
ronmental liability. As between a purchaser and seller, the parties can 
negotiate who is responsible for the remediation, but any allocation of 
risk between the parties will not insulate them from liability in a gov-
ernmental action. However, purchasers are cautious to take on such 
liability due to the uncertainty of the costs and time frame to complete 
any remediation, and a purchaser’s willingness to assume such liability 
frequently depends on the extent to which the purchase price is dis-
counted and the availability of environmental insurance.

If the purchaser relies upon the seller to complete any remediation 
post-closing, there may be a holdback of the sales proceeds or guaran-
tees from third parties, to satisfy any default of any remediation obliga-
tion. Parties should consult counsel before agreeing to any release of 
liability or indemnification related to environmental matters.

22 Lease covenants and representation

What are typical representations made by sellers of property 
regarding existing leases? What are typical covenants made 
by sellers of property concerning leases between contract 
date and closing date? Do they cover brokerage agreements 
and do they survive after property sale is completed? Are 
estoppel certificates from tenants customarily required as 
a condition to the obligation of the buyer to close under a 
contract of sale? 

Because the value of a property (other than owner-occupied property) 
is often tied to the tenancies and resulting rents, it is customary for the 
seller to make a representation regarding the rent roll, any notices it 
has received from tenants regarding any defaults and any outstanding 
leasing commissions or improvement allowances.

Purchasers typically want the right to approve any new leases 
or amendments to, or termination of, existing leases until the clos-
ing occurs. Purchasers and their lenders typically require the right to 
review and approve estoppel certificates (the form of which may be 
dictated by the lease or by the purchaser’s lender) from some or all of 
the tenants, depending on the size of the spaces being leased and the 
number of tenants.

23 Leases and real estate security instruments

Is a lease generally subordinate to a security instrument 
pursuant to the provisions of the lease? What are the legal 
consequences of a lease being superior in priority to a security 
instrument upon foreclosure? Do lenders typically require 
subordination and non-disturbance agreements from 
tenants? Are ground (or head) leases treated differently from 
other commercial leases?

Except in extremely limited circumstances, lenders typically require 
that leases be subordinate to their security instruments, and the prop-
erty owner will therefore generally endeavour to enter into leases that 
are expressly subject and subordinate to any present or future security 
instrument without the need for any further documentation.

However, even with such a provision, lenders will typically require 
tenants leasing significant space at the property to execute and deliver 
a subordination and attornment agreement, making the lease subject 
and subordinate to the lender’s security interest in the property.

Moreover, certain tenants with greater bargaining leverage will 
make the subordination of their leases contingent upon their receipt of 
the lender’s recognition of the lease and agreement not to disturb the 
tenancy in the event of a foreclosure (ie, non-disturbance).

24 Delivery of security deposits

What steps are taken to ensure delivery of tenant security 
deposits to a buyer? How common are security deposits 
under a lease? Do leases customarily have periodic rent 
resets or reviews?

Tenant security deposits held by the seller are typically transferred 
to the purchaser at closing. The purchaser will not want any security 
deposits applied after the execution of the sale contract. The determi-
nation as to whether a security deposit is required in connection with a 
lease is a landlord’s credit decision, and in some instances national ten-
ants may not be required to post a security deposit while smaller ten-
ants frequently must. If a letter of credit is posted in lieu of a security 
deposit, the purchaser will want a new letter of credit issued in its name 
as beneficiary in connection with the closing.

Rent resets in leases are not common, except in connection with 
fair market rent determinations in options to extend or ground leases.

25 Due diligence

What is the typical method of title searches and are they 
customary? How and to what extent may acquirers protect 
themselves against bad title? Discuss the priority among 
the various interests in the estate. Is it customary to obtain 
government confirmation, a zoning report or legal opinion 
regarding legal use and occupancy?

During the contract period, the seller generally provides the purchaser 
with a title report prepared by a title insurance company, based upon 
its review of the public record and municipal searches. In the con-
tract, the purchaser is typically given a specified period of time from 
receipt of the report within which to raise objections. The seller then 
has the obligation or option (depending on the terms of the contract 
of sale) to either adjourn the closing date and address the title objec-
tions, or terminate the contract and refund the purchaser’s deposit. At 
closing, the purchaser typically obtains a title insurance policy from a 
title insurance company, insuring that the property is vested in the pur-
chaser, subject to certain exceptions to coverage, for which endorse-
ments may be available to obtain affirmative coverage with respect to 
such exceptions.

The methodology for determining the relative priority of encum-
brances on title varies by state. Most states follow a ‘first to record 
(without notice and for value)’ system, such that interests in the prop-
erty are given priority based upon when they were recorded, but pri-
ority can be reordered by contractual agreement between or among 
interest holders. In addition, in many jurisdictions, certain liens are 
granted ‘super-priority,’ such as tax liens and mechanics’ or material-
men’s liens. In most states, the title company insuring the owner or the 
lender will issue an endorsement to its title insurance policy insuring 
the use and occupancy of the property under the applicable zoning law.

In those states where title companies cannot issue a zoning 
endorsement, parties will rely on a local government certificate author-
ising the use and occupancy under the zoning law or in some cases on 
the report of a recognised zoning due diligence company. But if nei-
ther is available or if the transaction is overly complicated or there is 
an existing non-conforming use, an opinion of qualified zoning coun-
sel is obtained.

26 Structural and environmental reviews

Is it customary to arrange an engineering or environmental 
review? What are the typical requirements of such reviews? 
Is it customary to get representations or an indemnity? Is 
environmental insurance available? 

In commercial transactions, given the potential risks involved, many 
purchasers will engage third parties, including environmental con-
sultants, engineers and counsel, to perform environmental, property 
condition and zoning reviews and provide reports with respect thereto, 
which are in addition to any representations, warranties and indem-
nities the purchaser may be able to negotiate from the seller in the 
sales contract. Environmental site assessments must be conducted in 
compliance with all appropriate inquiries under the Comprehensive 
Environmental Response, Compensation and Liability Act, which are 
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generally met by following the standards of the American Society of 
Testing and Materials (ASTM) 1527-2005.

27 Review of leases

Do lawyers usually review leases or are they reviewed on 
the business side? What are the lease issues you point out 
to your clients? 

Legal counsel is routinely involved in reviewing leases and preparing 
abstracts for purchasers and lenders, noting such things as:
• any required estoppel certificate or subordination;
• non-disturbance and attornment agreement forms;
• any restoration requirements;
• any termination rights for tenants;
• any rights of first refusal or offer;
• any options to purchase;
• any rights to sublet or assign;
• any outstanding leasing commissions or tenant allowances;
• ensuring there is subordination language if representing 

a lender; and
• confirming the business terms set forth in any rent roll (rent, secu-

rity deposits, rent abatement, terms of lease, etc).

Property management agreements may be reviewed by counsel for 
the purchaser and any lender, and the lender will typically want any 
fees under the property management agreement to be subordinate to 
the lien and payment of the security instrument and for the property 
manager to consent to certain lender termination rights set forth in the 
loan documentation.

28 Other agreements

What other agreements does a lawyer customarily review? 

In commercial transactions, counsel will typically review the title 
report or commitment, together with any documents disclosed by such 
report or commitment, including any easements, covenants, condi-
tions and restrictions and liens of record.

Counsel will also typically review any brokerage agreements (at 
the onset of a transaction), as well as zoning reports and any surveys of 
the property to confirm any encroachments, the location of any ease-
ments, any potential setback restrictions, access and compliance with 
parking requirements. Counsel may also review material service con-
tracts, such as those having a large dollar amount or a non-cancella-
ble, extended term.

If the property is subject to a condominium regime, development 
plan or tax incentive plan, or other similar arrangement, counsel will 
review the related documentation to determine its impact on the 
property and whether there are any requirements to send notices or 
obtain consents.

29 Closing preparations

How does a lawyer customarily prepare for a closing of an 
acquisition, leasing or financing? 

The attorneys prepare the closing documents to be signed by the par-
ties (including the deed, assignment of leases and service contracts, 
bill of sale and notices to tenants regarding the sale); coordinate with 
the escrow officer, purchaser, seller and any lender regarding the 
execution and delivery of all documents and funding; prepare closing 
instructions; assist with confirming any prorations and finalising the 
settlement statement; and confirm the title insurance policy is accept-
able and has the appropriate endorsements.

Lenders will require that all of the loan documents be duly executed 
and delivered, and often require a legal opinion from the purchaser’s 
counsel, in addition to a separate lender’s loan title insurance policy.

The escrow period varies by transaction, and, depending on the 
county where the property is located, recording of the deed or security 
instrument may or may not occur on the day of closing. Provided the 
deed or security instrument has been delivered to the title company 
for recording, the title insurance policy typically covers any time lag or 
‘gap’ between the date of closing of the sale or financing and recorda-
tion of the deed or security instrument.

30 Closing formalities

Is the closing of the transfer, leasing or financing done in 
person with all parties present? Is it necessary for any agency 
or representative of the government or specially licensed 
agent to be in attendance to approve or verify and confirm 
the transaction? 

Most commercial real estate closings (or settlements) are handled 
through escrow, and the parties do not meet in person to sign and 
exchange documents. Although certain documents, such as the deed 
or a security instrument, must be acknowledged before a notary, gen-
erally no governmental agents need be present at closing. Many states, 
counties and municipalities have transfer taxes or mortgage recording 
taxes that must be paid in connection with the related sale or financing.

31 Contract breach

What are the remedies for breach of a contract to sell or 
finance real estate? 

If the seller defaults in its obligation to complete the sale of real estate 
that has been agreed upon in a binding contract, the purchaser often 
has the right to sue for ‘specific performance’ of the terms of the agree-
ment. If the purchaser defaults in its obligation to complete the pur-
chase of real estate that has been agreed upon in a binding contract, 
the seller typically has the right to terminate the contract and retain the 
deposit as liquidated damages, and may also have the right, in lieu of 
terminating and retaining the deposit, to sue for specific performance. 
Depending on the facts, a court should enforce a party’s binding obli-
gation to purchase or sell property. In addition, real estate contracts 
sometimes provide that the prevailing party in any legal proceeding 
may recover its attorneys’ fees in such litigation.

With respect to financing, as a general matter, upon the other par-
ty’s default neither a lender nor a borrower is typically entitled to sue 
for specific performance of a binding loan commitment, but is entitled 
to sue for damages.

32 Breach of lease terms

What remedies are available to tenants and landlords 
for breach of the terms of the lease? Is there a customary 
procedure to evict a defaulting tenant and can a tenant claim 
damages from a landlord? Do general contract or special real 
estate rules apply? Are the remedies available to landlords 
different for commercial and residential leases?

It is common for a commercial lease agreement to set forth the parties’ 
respective remedies upon a breach. If a tenant breaches such a lease 
(such as a failure to pay rent), the landlord in many states is required to 
give notice of the breach to the tenant. If the tenant still fails to cure its 
breach (by payment of rent or otherwise), the landlord may commence 
an eviction proceeding.

In many states, eviction proceedings are given priority in the 
courts, and some states have special landlord-tenant courts. Note also 
that, in order to avoid eviction in a situation where a tenant believes it is 
not in default under its lease, the tenant may need to obtain an injunc-
tion prior to the expiration of the cure period under the lease pertain-
ing to the alleged default giving rise to the landlord’s right to evict. In 
many states, the tenant may defend the eviction by raising defences 
such as prior payment.

If the court finds the tenant breached and should be evicted, the 
tenant is required to vacate the property. If the tenant fails to vacate, 
the sheriff will assist in removing the tenant. Unless the lease provides 
otherwise, a tenant can claim damages from a landlord.

Depending on the terms of the lease, the prevailing party may 
recover attorneys’ fees from the losing party.

The remedies available to landlords are the same for commer-
cial and residential leases, although residential tenants may have 
some state or local legal protections that are not applicable to com-
mercial tenants.
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Financing

33 Secured lending

Discuss the types of real estate security instruments available 
to lenders in your jurisdiction. 

The most commonly used real estate security instruments are mort-
gages, in which the lender is granted a lien upon the landowner’s prop-
erty as security for the debt; and deeds of trust, in which the landowner 
places the property in trust with a trustee for the benefit of the lender as 
security for the debt. The law of the state in which the property is located 
typically determines which form is used, except when both forms of 
security instrument are available to lenders in a state, then the deter-
mination may be based upon the local custom; a choice of one means 
of enforcement over the other; any limitation on obtaining a deficiency 
judgment or a receiver; or a lender’s institutional preference. However, 
in practice, the effect of the two instruments is virtually identical. 

When the borrower’s obligation is fully paid and performed, the 
mortgagee releases the mortgage, and the trustee reconveys the inter-
est granted under the deed of trust to the landowner. While judicial 
foreclosure is available in all states, enforcement will depend entirely 
on the statutorily sanctioned contractual requirements of the secu-
rity instrument used. Generally, a mortgage is enforced by judicial 
foreclosure conducted in the courts with the property sold by a court-
appointed officer at a public foreclosure sale, while a deed of trust is 
generally enforced in a public foreclosure conducted by the trustee 
exercising the power of sale granted to it in the deed of trust. With both 
forms of security instrument, the proceeds of the public auction will 
be paid to the lender to repay the debt, with any surplus paid to subor-
dinate loans secured by the property in the order of their priority and 
the surplus proceeds, if any, paid to the borrower. In the event that the 
lender credit bids its mortgage debt at the public auction and no third 
party bids more than the lender’s debt, then the court-appointed officer 
in the judicial foreclosure or the trustee under the deed of trust will con-
vey the mortgaged property to the lender. 

34 Leasehold financing

Is financing available for ground (or head) leases in your 
jurisdiction? How does the financing differ from financing for 
land ownership transactions? 

Financings of ground (or head) leasehold interests are common in the 
US, and leasehold mortgages and deeds of trust are typically used to 
secure such indebtedness.

The leasehold mortgage or deed of trust will include provisions 
specific to the financing of a leasehold estate, including representa-
tions and covenants from the borrower or lessee regarding the ground 
lease. Additionally, the lender will require an estoppel statement from 
the ground lessor regarding the status of the ground lease, and a rec-
ognition agreement from the ground lessor granting the lender certain 
rights to preserve the leasehold estate, including notice and cure of 
defaults and the right to obtain a new lease directly from the ground 
lessor in the event the ground lease is terminated or rejected by the bor-
rower or lessee in bankruptcy.

While some regulated institutional investors have statutory or regu-
latory limitations and others are formed with, or have adopted, policy 
limitations, or there is unwritten customary market guidance observed 
among other investors, the only limitations on the minimum remaining 
term of the ground lease or the maximum shorter term for the financ-
ing in relation to the lease is self-imposed prudent underwriting of the 
investor or the limitations imposed by the equity investor’s lender pro-
viding the financing for the ground lease.

To be financeable, a ground lease must:
• expressly permit the ground tenant to obtain financing secured by 

the ground lease as collateral;
• provide that the ground landlord must give the leasehold mortga-

gee notice of ground tenant defaults under the ground lease, and 
the opportunity to cure the defaults before terminating the lease;

• grant the leasehold mortgagee an unrestricted right to assign the 
ground lease to a replacement ground tenant; and

• obligate the ground landlord to enter into a new ground lease (a 
‘New Lease’) with the leasehold mortgagee on the same terms and 
conditions, if the ground lease is terminated upon the ground ten-
ant’s default or if it is rejected in bankruptcy.

To avoid complete termination of the ground lease, any fee mortgage 
on the property must be expressly subordinate to the ground lease as 
well as any New Lease in all circumstances. A separate subordination 
agreement is unacceptable as the fee mortgagee agreement not to dis-
turb the leasehold mortgage may be set aside as an executory contract 
if the fee mortgagee is subject to bankruptcy.

35 Form of security 

What is the method of creating and perfecting a security 
interest in real estate?

While real estate security interests are created by execution and deliv-
ery of the security instrument between the parties, the security instru-
ment must be recorded in local public real estate records to perfect 
a valid security interest in the property. A security interest in fixtures 
may be perfected in many states by including specific ‘fixture filing’ 
language in the recorded security instrument or by filing a separate 
Uniform Commercial Code financing statement on the fixtures in the 
county where the real estate is located.

36 Valuation

Are third-party real estate appraisals required by lenders 
for their underwriting of loans? Are there government or 
industry standards for appraisals? Must appraisers have 
specific qualifications or required government or industry 
certifications? Who is required to order the appraisal? 

Institutional lenders typically require a formal appraisal performed 
by a licensed appraiser from an approved list. The appraisals are 
usually prepared by members of the Appraisal Institute, who are 
licensed or certified by the individual states. However, banks and and 
other financial institutions are usually mandated under the Federal 
Financial Institutions Reform, Recovery and Enforcement Act of 1989 
and applicable state law to obtain independent appraisals by quali-
fied appraisers for new and modified real estate loans. The apprais-
als prepared by the federally qualified appraisers must be prepared 
in strict compliance with the standards and requirements prescribed 
by the federal banking regulators as mandated by federal law and 
appraisal regulations. 

Private lenders (particularly when relying on the creditworthiness 
of the borrower and guarantors, rather than the value of the property) 
may use a more informal valuation of the collateral, such as an esti-
mate of value by a real estate broker. However, institutional lenders 
and most private lenders will obtain appraisals fully compliant with 
federal law because they will need such an appraisal if the mortgage 
loan is to be freely marketable and transferable to almost any pur-
chaser in the private and public markets, including securitisers. To 
be compliant with federal appraisal law, the lender must choose the 
appraiser and order the appraisal directly from the appraiser.

37 Legal requirements

What would be the ramifications of a lender from another 
jurisdiction making a loan secured by collateral in your 
jurisdiction? What is the form of lien documents in 
your jurisdiction? What other issues would you note for 
your clients?

In some states, mortgage lenders must be licensed or otherwise 
authorised or qualified to make and enforce mortgage loans in the 
state where the real estate is located, while other states have no such 
requirements. Additionally, several states, which have such require-
ments, will allow a lender to make one or a limited number of loans 
secured by real estate in the state without qualifying to do business, or 
obtaining a licence, in the state.

Several states impose recording taxes, filing fees and other similar 
taxes and charges in connection with the recordation of mortgages. 
Failure to pay the requisite recording taxes and fees may, in some 
states, prevent the lender from accessing the courts of the state to 
enforce the mortgage, and may even render the mortgage unenforce-
able. Investors may usually purchase a loan originated by a licensed or 
qualified lender without qualifying in the state where the real estate is 
located; the interest in the underlying note should be transferred by 
endorsement or allonge, and the security instrument assigned to the 
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new holder by a recorded assignment. The assignment will typically 
not incur new taxes but will be subject to any applicable recording fees.

38 Loan interest rates

How are interest rates on commercial and high-value 
property loans commonly set (with reference to Libor, central 
bank rates, etc)? What rate of interest is legally impermissible 
in your jurisdiction and what are the consequences if a loan 
exceeds the legally permissible rate?

Interest rates on mortgage loans are commonly based on a desig-
nated prime or base rate or one of a variety of Libor-based rates, but 
rates are often also based on interbank rates and various terms of US 
Treasury bonds, with spreads over the base rate ranging from zero to 
several points. Other than federal pre-emption of certain residential 
first mortgage loans by certain federally regulated lenders, usury laws, 
which limit the maximum rate of interest that may be charged (includ-
ing certain fees) as well as exemptions, vary from state to state, and 
may vary by the type of lender or borrower, and are often different for 
residential, multifamily and commercial mortgage loans. Moreover, in 
some states certain lenders, such as banks, other financial institutions, 
insurance companies and licensed lenders, are exempt from certain 
specified limitations on interest rates. Some states offer exemptions 
from usury limitations for certain types of loans or for commercial bor-
rowers or certain types of borrowing entities. The penalties for usury 
also vary from state to state and may include both penal and civil penal-
ties (eg, forfeiture of all or a multiple amount of, all the interest paid), as 
well as possible voidance of the entire debt.

39 Loan default and enforcement

How are remedies against a debtor in default enforced in 
your jurisdiction? Is one action sufficient to realise all types of 
collateral? What is the time frame for foreclosure and in what 
circumstances can a lender bring a foreclosure proceeding? 
Are there restrictions on the types of legal actions that may be 
brought by lenders? 

The typical first step in exercising remedies is for the lender to send 
written notice to the borrower that the debt is being accelerated due to 
default. While a mortgage loan can generally be foreclosed for a mone-
tary default, some non-monetary defaults are more difficult to enforce, 
although a violation of the due on sale or encumbrance prohibition will 
be enforceable. The remedy of judicial foreclosure is available in all 
states, and is the only method of foreclosure in several states. The time 
frame for completing a judicial foreclosure varies greatly by jurisdic-
tion, and frequently takes a year or longer to conclude.

Many states also permit non-judicial foreclosure under a power of 
sale following default, which can typically be completed in a shorter 
period of time than a judicial foreclosure. State law governs the specific 
remedies available and the procedure for enforcing them, and prac-
tice varies significantly from state to state. In some states, a receiver 
of rents may be appointed to collect rents during the foreclosure and to 
protect the property.

At the foreclosure sale (whether judicial or non-judicial foreclo-
sure), the lender may ‘credit bid’ the amount of the debt but other bid-
ders must appear at the sale with cash or a cashier’s cheque. Several 
states allow simultaneous realisation on varying items of collateral, 
while others require election of remedies or sequencing of remedies or 
proceeding first against the mortgage.

A small number of states have a one-action rule that may void the 
mortgage if the lender first sues on the note or guarantee. If a lender 
sues on the note and recovers a judgment, the lender will generally not 
be allowed to enforce the judgment against the mortgaged property. 
Actions for a deficiency judgment are discussed separately below.

Typically, to limit their liability and for other reasons, institutional 
lenders do not take the property in their own names, but instead form a 
subsidiary or affiliate to hold foreclosed property.

40 Loan deficiency claims

Are lenders entitled to recover a money judgment against 
the borrower or guarantor for any deficiency between the 
outstanding loan balance and the amount recovered in the 
foreclosure? Are there time limits on a lender seeking a 
deficiency judgment? Are there any limitations on the amount 
or method of calculation of the deficiency?

In many states allowing non-judicial foreclosure, a lender that chooses 
to foreclose non-judicially, under the power of sale, cannot obtain a 
deficiency judgment against the borrower. In most states, in order to 
obtain a deficiency judgment, the lender must file an action for judicial 
foreclosure. Under that process, the court determines the ‘fair value’ of 
the property, and then enters a deficiency judgment for the difference 
between the lender’s claim and the value of the property. The method-
ology for determining the amount of the deficiency is often dictated by 
statute and varies from state to state.

Some states have ‘one-action’, ‘security first’, ‘election of reme-
dies’ or ‘anti-deficiency’ rules that create special issues for lenders. For 
example, California and several other western states in the US have a 
‘one-action’ rule that allows a lender only one action against the collat-
eral or the debt. Seeking to recover funds against the borrower, by set-
off or other equitable remedies, or by judicial action, carries a sanction 
that may result in the complete loss of the security interest.

Loans secured by real estate in several states, and loans guaran-
teed by persons who have primary liability under the note, such as gen-
eral partners of a partnership borrower, can also create special issues 
for lenders under such rules.

When a state permits a lender to pursue a loan deficiency claim 
against a borrower or a guarantor, the prosecution of that claim is usu-
ally strictly limited as to when and how the claim must be asserted or 
otherwise be barred and how and by whom the value of the property 
and the amount of the deficiency is calculated. Notwithstanding the 
location of the property, if a lender chooses the loan to be governed 
by a different state law, that state’s deficiency limitation or anti-defi-
ciency law may apply rather than the law of the state where the prop-
erty is located.

41 Protection of collateral

What actions can a lender take to protect its collateral until it 
has possession of the property? 

Most security instruments grant the lender the right to petition the 
court for the appointment of a receiver following an event of default, 
and a court-appointed receiver is typically used by lenders to collect 
rents, protect business assets and minimise loss and damage to the real 
estate until the lender can obtain possession after foreclosure or the 
sale of the property to a third party. A lender may also make monetary 
advances to protect the priority of its lien or the property – for example, 
real estate taxes and casualty insurance premiums. If a lender attempts 
to take possession of a mortgaged property or exercise dominion and 
control over the property to the exclusion of the borrower, it will be 
personally liable to the borrower for its actions and inaction during the 
period of its control, notwithstanding the prospective prior authorisa-
tion by the borrower for such possession and control in any loan docu-
ment. To insulate itself from such liability, in most cases a lender will 
seek the appointment of a receiver to protect the property and collect 
the rents notwithstanding that there is an assignment of rents for the 
benefit of the lender.

42 Recourse

May security documents provide for recourse to all of the 
assets of the borrower? Is recourse typically limited to the 
collateral and does that have significance in a bankruptcy or 
insolvency filing? Is personal recourse to guarantors limited 
to actions such as bankruptcy filing, sale of the mortgaged or 
hypothecated property or additional financing encumbering 
the mortgaged or hypothecated property or ownership 
interests in the borrower?

Except where anti-deficiency laws apply, recourse is a negotiable term. 
In many commercial mortgage transactions, particularly in capital 
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markets mortgages, the borrower has no personal liability for the loan 
other than for certain specified actions, omissions or events such as 
fraud, misappropriation of funds, transfer of the property in violation 
of the loan documents, bankruptcy filing and other significant defaults.

Additionally, commercial mortgage transactions often include 
non-recourse carve-out guarantees covering the losses incurred by the 
lender due to certain specified actions, omissions or events, but may 
also provide for full recourse to the guarantor for the amount of the 
debt in the event of a bankruptcy filing, the transfer or further encum-
brance of the property without the lender’s consent and certain other 
specified events.

Other loan guarantees may also cover full or partial payment of 
principal, interest and carrying costs of the property; and in construc-
tion lending, guarantors often deliver completion and cost overrun 
guarantees. Commercial mortgage loans with no recourse whatsoever 
to a borrower or a guarantor are rare. But there are still many small 
lenders such as community banks that continue to lend on a full 
recourse basis.

43 Cash management and reserves

Is it typical to require cash management system and do 
lenders typically take reserves? For what purposes are 
reserves usually required?

Depending on the condition of the property and the type of business 
conducted, lenders may require reserves to support the borrower’s 
credit. Escrows or impounds for taxes and insurance are most com-
mon, as well as ground lease payments and condominium associa-
tion payments, if applicable, and construction loans will usually also 
include reserves or holdbacks for payment of interest. In non-con-
struction loans, interest reserves are less common but may be required 

for a part of the loan terms, particularly where cash flow has not yet 
been established. Lenders often require a short-term reserve, typically 
funded from the loan itself, for costs of repairs required immediately. 
For retail or office properties facing tenant turnover, many lenders will 
require a tenant improvements and leasing commissions reserve, usu-
ally funded from monthly deposits made by the borrower; these funds 
are typically not released until a new tenant has taken occupancy and 
accepted the space, as confirmed by an estoppel certificate.

Depending on the age and condition of the property, a lender 
may also require a capital improvements reserve, to be disbursed for 
improvements or repairs approved by the lender. If an environmental 
condition exists at the property requiring remediation, the lender may 
require that an environmental remediation reserve be established at 
closing, to be disbursed to pay the costs of remediation.

Whether the lender requires a cash management system and the 
nature thereof depends on both the status of the property and the lend-
er’s intended transaction exit strategy. While many capital markets 
lenders require cash management, balance sheet lenders often do not. 
A cash management arrangement may take several different forms; it 
may be set up at closing, with all property revenues running through a 
‘waterfall’ designed to make required reserve deposits, or it may only 
kick in upon the occurrence of an event of default or another trigger 
event, such as the failure of the property to meet a debt service cover-
age test or the termination or expiration of a material lease.

Some cash management arrangements implemented at closing 
allow the borrower to control all cash (by daily sweeps into a borrower-
controlled account) until an event of default or other trigger event 
occurs, at which point the lender assumes control of the cash. The lender 
in a loan transaction without a cash management system will be most 
likely to seek a receiver for the property if the loan goes into default, in 
order to gain control over the property revenues going forward.

Update and trends

Since January 2015, when US bank regulators imposed a capital penalty 
on construction loans pursuant to Basel III in their High Volatility 
Commercial Real Estate (HVCRE) rule of 150 per cent of a non-
HVCRE loan, US banks have significantly reduced their origination of 
construction in mortgage loans because of impractical exemptions from 
coverage and an overbroad but imprecise definition of HVCRE loans 
beyond loans with development or construction risk.

However, with the recent congressional enactment in May 2018 of 
financial deregulation legislation, the key deficiencies in the regulators’ 
current HVCRE rule were addressed by the following modifications and 
clarifications:
• Commercial borrowers will be able to satisfy the 15 per cent equity 

requirement with the appreciated value of contributed land and 
property – versus the cost basis under the HVCRE rule – when 
validated through appraisal practices established in earlier statutes.

• A new exemption was added to the HVCRE rule covering 
acquisition/refinancing loans for performing income-producing 
properties. It clarifies that loans made to acquire existing property 
with rental income or undertake cosmetic upgrades and other 
improvements do not trigger the capital penalty.

• It allows borrowers to use internally generated capital in a 
construction project and, once the development or construction 
risk period has passed, outside the project, rather than forcing them 
to refinance the loan (possibly away from the original lender).

• It clearly defines and limits HVCRE exposure to actual 
development or construction risk.

• All HVCRE loans made prior to January 2015 will be 
grandfathered and do not have to satisfy current HVCRE 
exemption criteria.

• Banks can withdraw loans from HVCRE status prior to the end 
of the construction loan’s term when the loan qualifies as a 
permanent loan.

The legislation is a welcome solution to a poorly designed regulatory 
capital scheme that was not matched with risk and caused an 
unnecessary cost burden for all commercial banks and their commercial 
real estate development customers. With the clarifying legislation 
being effective immediately and the regulators confirming the changes 
in their issuance of a revised HVCRE rule, banks are once again 
originating development and construction loans for commercial and 
multi-family properties.

Recently, the authority of the CFIUS, which reviews inward foreign 
investment to protect US national security, was expanded to include 
certain real property transactions as a ‘covered transaction’, which were 
not previously covered automatically, including the acquisition of an 
interest in certain US real property (by sale, lease or concession) by a 
foreign person if it is located within or part of an air or maritime base, 
or in ‘close proximity’ to a US military installation or other sensitive 
location, or reasonably provides the ability to collect intelligence related 
to such an installation or sensitive location, or otherwise exposes 
national security activities at such an installation or other location 
to foreign surveillance. CFIUS has to prescribe regulations further 
clarifying the criteria that must be met for such a covered transaction, 
as well as further defining ‘close proximity’, ‘foreign person’ and the 
new ‘declaration’ that must be filed. For purposes of CFIUS, however, 
acquisition of a single housing unit or real estate in ‘urbanised areas’ (as 
defined by the Census Bureau) is generally exempt.

Recent US tax legislation introduced ‘Opportunity Zones’, a new 
community reinvestment tool designed to use tax incentives to promote 
long-term investment in rural and low-income urban and suburban 
communities throughout the nation designated an Opportunity Zone. 
The Opportunity Zone programme has the potential to benefit any 
taxpayer who pays US taxes and invests in real estate or a business 
located in an Opportunity Zone after 31 December 2017. The new 
legislation provides for a temporary deferral of tax on capital gains, 
a reduction in the amount of capital gains tax that must ultimately 
be paid, and a permanent exclusion from tax with respect to the gain 
resulting upon the sale or exchange of an investment held for at least 
10 years in special investment vehicles known as ‘qualified opportunity 
zone’ funds, or Opportunity Funds. 

Lastly, given the ubiquity of Libor in every aspect of the $370 
trillion cash and derivative markets, participants in the global financial 
market must: 
• plan for the eventual cessation of Libor on 31 December 2021; 
• act to replace Libor with an alternative benchmark rate based firmly 

on actual verifiable trading transaction data from relevant market 
participants in a ‘sufficiently active’ market of substantial volume; 

• adopt the proposed new reference benchmark rate; and 
• work to develop sufficient liquidity in the derivative markets 

to make the new reference benchmark rate acceptable to the 
origination and securitisation as well as the derivatives markets. 

 (See Global Overview, page 5.)
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44 Credit enhancements

What other types of credit enhancements are common? What 
about forms of guarantee? 

Even where the value of the property and the cash flow generated are 
sufficient to support a loan, it is not uncommon for a form of credit 
enhancement to be required – most commonly in the form of a guaran-
tee applicable to certain actions, omissions or events, as more particu-
larly described above. Other forms, such as standby letters of credit or 
cash collateral – eg, a holdback of loan proceeds or a prefunded interest 
reserve – are less frequently used. Acceptance of a guarantee from a 
guarantor is always conditioned upon there being evidence of sufficient 
net worth and liquidity of the guarantor and its continued maintenance.

For construction loans, or loans secured by properties needing sub-
stantial and immediate renovation or repair, a holdback of funds suf-
ficient to pay all costs of the work (up to the entire amount of the loan, 
after payment of interest and fees) is typical, with funds disbursed as 
work is completed. It is common for construction loans to have third-
party payment and completion guarantees. 

Recourse guarantees for losses and the entire debt for ‘bad boy’ 
acts are standard in loan documents and are regularly enforced in state 
and federal courts. While the bad boys acts covered by the guarantees 
may differ from lender to lender, full recourse for the entire debt is 
usually sought for voluntary bankruptcy and acquiescence in an invol-
untary bankruptcy of the borrower or guarantor, for the breach of sin-
gle purpose entity covenants by the borrower or the guarantor, or the 
transfer or mortgaging of the property without the lender’s consent.

45 Loan covenants 

What covenants are commonly required by the lender in 
loan documents? 

Loan covenants vary depending on the type of property, but generally 
will include maintaining insurance coverage, paying insurance premi-
ums and real estate taxes when due, maintaining the property in good 
order and repair, not transferring or further encumbering interests 
in the property or the borrower, and complying with applicable law, 
including disabled access requirements and environmental conditions. 
For retail, office and other leased projects, covenants often include 
complying with the landlord’s obligations under leases, obtaining the 
lender’s consent to new and modified leases and enforcing the tenant’s 
obligations; where a property is operated under a franchise, such as 
certain restaurants or hotel properties, the covenants will include strict 
compliance with the franchisee’s obligations. Construction loans will 
typically include covenants to complete the project lien-free, in accord-
ance with plans and specifications and by an outside completion date.

See question 34 for the specific additional covenants of borrower or 
ground lessees in leasehold financings.

46 Financial covenants

What are typical financial covenants required by lenders? 

Most loans include financial reporting requirements, at least annually 
but more frequently quarterly, and an underwriting requirement for a 
maximum loan-to-value ratio. Lenders often have the right to require 
subsequent appraisals, at the borrower’s expense, but typically enforce 
that right only if there is an event of default or the loan is materially 
modified or extended. Other typical financial covenants may include a 
minimum debt service coverage or debt yield requirement, a minimum 
cash flow requirement, and minimum net worth and liquidity require-
ments for the guarantor.

47 Secured movable (personal) property 

What are the requirements for creation and perfection of a 
security interest in movable (personal) property? Is a ‘control’ 
agreement necessary to perfect a security interest and, if so, 
what is required?

Movable property (or personal property) is subject to the Uniform 
Commercial Code, which has been adopted (with some variation) in 
all states. A security interest in most movable (personal) property can 
be perfected by entering into a written security agreement (often com-
bined with the mortgage or deed of trust where a loan is secured by both 
real and personal property) and filing of a Form UCC-1 financing state-
ment with the Secretary of State’s office in the state in which an entity 
borrower is formed or in which an individual borrower resides, regard-
less of where the property is located. A control agreement is required 
for cash or financial assets unless those assets are actually in the pos-
session of the secured party. Special rules apply to intangible property.

48 Single purpose entity (SPE)

Do lenders require that each borrower be an SPE? What are 
the requirements to create and maintain an SPE? Is there a 
concept of an independent director of SPEs and, if so, what 
is the purpose? If the independent director is in place to 
prevent a bankruptcy or insolvency filing, has the concept 
been upheld?

Lenders often require that the borrower be a newly created SPE, and 
specific representations and covenants regarding the borrower’s single 
purpose status are included in the loan documents and usually also in 
the organisational documents of the borrower. The requirement for 
one or more independent directors or springing members (whose vote 
is required to declare bankruptcy) is also frequently imposed, espe-
cially in capital markets lending transactions. Lenders sometimes also 
allow use of ‘recycled entities’ (ie, pre-existing entities) as borrowers, 
as long as they own only the property then being mortgaged and other-
wise meet the SPE criteria specified in the loan documents.
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NY 10019
United States

Tel: +1 212 660 3077
Fax: +1 212 660 3001
www.sandw.com

© Law Business Research 2018



 NOTES

www.gettingthedealthrough.com 157

© Law Business Research 2018



NOTES 

158 Getting the Deal Through – Real Estate 2019

© Law Business Research 2018



 NOTES

www.gettingthedealthrough.com 159

© Law Business Research 2018



NOTES 

160 Getting the Deal Through – Real Estate 2019

© Law Business Research 2018



2019
G

E
T

T
IN

G
 T

H
E

 D
E

A
L T

H
R

O
U

G
H

R
eal E

state

Acquisition Finance 
Advertising & Marketing 
Agribusiness
Air Transport 
Anti-Corruption Regulation 
Anti-Money Laundering 
Appeals
Arbitration 
Art Law
Asset Recovery
Automotive
Aviation Finance & Leasing 
Aviation Liability 
Banking Regulation 
Cartel Regulation 
Class Actions
Cloud Computing 
Commercial Contracts
Competition Compliance
Complex Commercial Litigation
Construction 
Copyright 
Corporate Governance 
Corporate Immigration 
Corporate Reorganisations
Cybersecurity
Data Protection & Privacy
Debt Capital Markets
Dispute Resolution
Distribution & Agency
Domains & Domain Names 
Dominance 
e-Commerce
Electricity Regulation
Energy Disputes
Enforcement of Foreign Judgments 

Environment & Climate Regulation
Equity Derivatives
Executive Compensation & Employee Benefits
Financial Services Compliance
Financial Services Litigation
Fintech
Foreign Investment Review 
Franchise 
Fund Management
Gaming
Gas Regulation 
Government Investigations
Government Relations
Healthcare Enforcement & Litigation
High-Yield Debt
Initial Public Offerings
Insurance & Reinsurance 
Insurance Litigation
Intellectual Property & Antitrust 
Investment Treaty Arbitration 
Islamic Finance & Markets 
Joint Ventures
Labour & Employment
Legal Privilege & Professional Secrecy
Licensing 
Life Sciences 
Loans & Secured Financing
Mediation 
Merger Control 
Mining
Oil Regulation 
Outsourcing 
Patents 
Pensions & Retirement Plans 
Pharmaceutical Antitrust 
Ports & Terminals

Private Antitrust Litigation
Private Banking & Wealth Management 
Private Client 
Private Equity 
Private M&A
Product Liability 
Product Recall 
Project Finance 
Public M&A
Public-Private Partnerships 
Public Procurement 
Rail Transport
Real Estate 
Real Estate M&A
Renewable Energy
Restructuring & Insolvency 
Right of Publicity 
Risk & Compliance Management
Securities Finance 
Securities Litigation
Shareholder Activism & Engagement
Ship Finance
Shipbuilding 
Shipping 
Sovereign Immunity
State Aid 
Structured Finance & Securitisation
Tax Controversy 
Tax on Inbound Investment 
Telecoms & Media 
Trade & Customs 
Trademarks 
Transfer Pricing
Vertical Agreements

ISBN 978-1-78915-062-9

Getting the Deal Through

Also available digitally

Online
www.gettingthedealthrough.com

© Law Business Research 2018




