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Chapter 17

Voicu & Filipescu SCA Marta Elena Popa

Romania

notification process enables the National Bank of Romania to assess 
the risks associated to the outsourcing of the services to an external 
supplier.  More specifically, the notification process allows the 
National Bank of Romania: 
(i) to ensure that the outsourcing process will not affect the 

performance of the activity of the credit institution and its 
compliance with all legal and regulatory provisions, the 
exercise of duties by the management bodies of the credit 
institution and the prudential monitoring of the credit 
institution by the National Bank of Romania;

(ii) to assess whether or not the level of the monitoring, 
evaluation, inspection and audit provisions set forth by the 
parties in the outsourcing contract are proportional to the 
size and complexity of the outsourced activity and to the 
associated risks; and

(iii) to assess the compliance of the outsourcing contract with the 
minimal regulatory requirements with regards to contractual 
content to be provided in the outsourcing contract, as follows: 
■ a clear definition of the outsourced services;
■ a clear allocation of rights and duties between the 

outsourcing institution and the external supplier, by always 
making sure that the legal and regulatory provisions are 
complied with; 

■ clear quantitative and qualitative requirements regarding 
the services to enable the institution to evaluate whether 
or not the provision of the services is satisfactory;

■ the possibility for the institution to terminate the 
outsourcing contract, if it deems necessary and 
proportional to the outsourced activity, so as to bring the 
services back in-house or transfer them to another third 
party supplier;

■ the observance by the external supplier of the 
confidentiality obligations, data privacy and bank secrecy, 
at least to the same extent as the bank;

■ permanent monitoring and assessment by the concerned 
institution of the outsourced activity;

■ full access with regards to the outsourced services by the 
external supplier to the concerned institution and/or the 
National Bank of Romania;

■ prior consent by the concerned institution to the external 
supplier when subcontracting; and

■ the possibility of unilateral termination by the concerned 
institution upon its initiative, including when requested by 
the National Bank of Romania (NBR).  

The NBR may impose additional conditions with regards to the 
transaction or even oppose a certain outsourcing transaction if it has 
well-grounded reasons.

1 Regulatory Framework

1.1 Are there any national laws that specifically regulate 
outsourcing transactions?

Yes.  General principles are to be found in the Romanian Civil 
Code in regard to commercial contracts.  However, when it comes 
to specific outsourcing transactions, the only regulated sector is the 
outsourcing of IT services in the banking and insurance industry.  

1.2 Are there any additional legal or regulatory 
requirements for certain types of outsourcing 
transactions, for example: a) public sector 
transactions; b) business process transactions; c) 
financial services transactions; d) IT transactions; 
and e) telecommunications transactions?

Certain acquisitions of outsourced services by the public sector 
will be subject to procurement based on public procurement law.  
Additionally, public entities willing to outsource certain activities 
will be subject to the “necessity” test, i.e. the public entity has 
to demonstrate that it cannot perform the services with internal 
resources.
The only sector-specific regulations regarding outsourcing 
transactions are to be found in the financial and insurance sector, 
where outsourcing is allowed to credit institutions, payment 
institutions and insurance companies under certain conditions.  
For example, it is prohibited for a non-bank financial institution 
to outsource its credit activity (core activity for such institution) 
or other types of activity which, if outsourced, could no longer 
be controlled and managed in accordance with applicable legal 
provisions.  The law provides that, when allowed, the outsourcing 
should not affect the activity of the institution in that no significant 
hindrance to the internal control mechanism should occur as a result 
of the outsourcing.  Additionally, outsourcing in the financial sector 
is subject to other restrictions, e.g. it should not result in the liability 
of the superior management being delegated; no condition imposed 
on the financial institution by the regulatory authority should be 
affected; and a justification of the outsourcing opportunity should 
be presented, including from the perspective of the risks associated 
with the outsourcing. 
As a general rule, outsourcing of a significant activity is subject to 
prior notification to the National Bank of Romania which is entrusted 
to check whether or not the intended outsourcing is likely to have 
a significant negative effect with regards to the institution’s ability 
to meet its regulatory obligations and/or continue its business.  The 
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4 Term of an Outsourcing Agreement

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract?

Romanian law does not impose minimum or maximum length 
periods for the outsourcing transaction, leaving this matter to 
the parties’ discretion.  However, as a best practice, outsourcing 
contracts are not concluded for short periods as bringing the activity 
in-house may hinder the activities of the client.  Especially where 
the activity of a whole department is outsourced, the length of the 
period would generally exceed three years.

4.2 Does national or local law regulate the length of 
the notice period that is required to terminate an 
outsourcing contract?

No.  However, in the financial sector the National Bank of 
Romania’s regulations impose that the cessation of the contract 
should be made in such a manner to allow transfer of the outsourced 
activity to another external supplier or to be brought in-house, hence 
an adequate notice mechanism and process should be put in place 
under the outsourcing contract. 

5 Charging

5.1 What are the most common charging methods used in 
outsourcing transactions?

In consideration of the services to be provided under the outsourcing 
contract, the client shall pay the supplier a service fee.  Given the 
usually long contract period, the parties may agree to an adjustment 
mechanism of the service fee.  Where, pursuant to the contract, 
the client agrees to pay the supplier on a time and material basis, 
the time spent by the supplier’s personnel shall be charged at 
the supplier rates to be agreed by the parties through the change 
management procedure.  

5.2 What other key terms are used in relation to costs in 
outsourcing transactions?

This can vary depending on the investments to be made by the 
external supplier, the costs of the equipment bought throughout the 
duration of the contract and the technological upgrades.

6 Transfer of Assets

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction?

There are no special formalities associated with the transfer, lease or 
license of assets on an outsourcing transaction.

6.2 What are the formalities for the transfer of land?

Usually, transfer of real estate would be outside the scope of an 
outsourcing agreement.  Where applicable, transfer of land shall be 
concluded in the form of a deed before a public notary and registered 
with the Land Book for opposability purposes. 

1.3 Are there any further legal or regulatory requirements 
for outsourcing transactions in any particular industry 
sector?

No, there are not. 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law?

No, there is no provision imposing Romanian law as the governing 
law for an outsourcing transaction and therefore provisions 
governing the choice of law may be applied.  However, such rules 
may not apply in the following cases:
(i) public procurement procedures for the award of outsourcing 

contracts; and
(ii) regulated outsourcing transactions, i.e. those in the financial 

sector where it is advisable that such transactions be subjected 
to Romanian law as there are express legal provisions obliging 
the parties to abide by the relevant laws and prudential 
requirements applicable to financial institutions in Romania 
throughout the performance period of the contract.

2 Legal Structure

2.1 What are the most common types of legal structure 
used for an outsourcing transaction?

Outsourcing is generally arranged based on an outsourcing contract 
between the outsourcing company and the services provider which 
becomes the external supplier.  It is common for the outsourcing 
transactions, especially where cross-border outsourcing is concerned, 
to be based on a framework agreement to which individual (country 
specific) agreements are attached.
Other types of structures involve creation of a joint venture, especially 
where the contract has been awarded pursuant a public procurement 
procedure.  In this case, two or more economic operators conclude 
a consortium (association) agreement with no legal personality of 
its own and participate in the tender by designating one of them as 
the leader.

3 Procurement Process

3.1 What is the most common type of procurement 
process that is used to select a supplier?

Depending on whether the outsourcing entity is bound to apply 
public procurement laws, the procurement process will be a 
regulated or a private one. 
Entities which are deemed contracting authorities under public 
procurement laws are required to apply public procurement laws, 
which are aligned to the European Directives on public procurement.  
Most commonly, the preferred public procurement process is the 
open tender.  In some cases, where international financial institutions 
or organisations are involved by providing, partly or entirely, the 
necessary funding, the procurement rules of such institutions or 
organisations would apply. 
Where no such obligation exists, the concerned entities will apply 
private procurement procedures.  

Voicu & Filipescu SCA Romania
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7.7 Are there any offshore outsourcing considerations?

No, there are not. 

8 Data Protection Issues and Information 
Security

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction? Are there independent legal and/or 
regulatory requirements concerning information 
security?

In respect of data protection, the client (customer) shall be the 
data controller and the supplier shall be the data processor with 
respect to the collection, use, processing and disclosure of personal 
data.  They will assume data protection obligations customary to 
a controller-to-processor relationship.  As from 25 May 2018, the 
parties will assume their respective obligations under the General 
Data Protection Regulation (EU Regulation 679/2016). 

9 Tax Issues

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract?

If it is determined that the transfer of an activity fulfils the 
requirements to be considered as a transfer of activity under the 
Tax Code, the afferent transfer of assets would be deemed outside 
the VAT scope under art. 270 para (7) and art. 271 para (6) of the 
Romanian Tax Code (law no. 227/2015 as further amended and 
supplemented).
However, where a transfer of activity has been determined by the 
parties, the buyer must expressly undertake obligations to continue 
the transferred business in line with the previous period (business as 
usual) and must declare it does not intend to wind down the activity 
following the transfer.

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?  

Please see above.

9.3 What other tax issues may arise?

If the parties’ determination as regards the nature of the transfer is 
wrong in that it is deemed a mere asset transfer as opposed to an 
activity transfer (including the assets), then it is considered that VAT 
should have applied. 

10  Service Levels

10.1 What is the usual approach with regard to service 
levels and service credits?

The parties usually agree on a quality assurance plan.  For example, 
in case of IT services, where the supplier fails to meet any service 

6.3 What post-completion matters must be attended to?

In regulated industries, i.e. the financial and insurance sector, 
modifications affecting essential elements of the outsourcing 
contract must be notified to the National Bank of Romania or the 
National Supervisory Authority in Insurances. 

6.4 How is the transfer registered?

Where registration with the Land Book is required, it will be 
performed by the notary public on behalf of the transferee.

7 Employment Law

7.1  When are employees transferred by operation of law?

Employees are transferred by operation of law in case of the 
transfer of an undertaking, a business unit or part thereof pursuant 
to an acquisition or merger transaction resulting in a change of the 
employer.

7.2 On what terms would a transfer by operation of law 
take place?

If a transfer by operation of law takes place, then the original 
employer’s rights and obligations in the individual labour agreements 
and the collective bargaining agreement shall be automatically 
transferred to the new employer, in their entirety.  The Romanian 
law is aligned to the European Acquired Rights Directive.

7.3 What employee information should the parties provide 
to each other?

Prior to the transfer date, the assignor shall inform the assignee 
regarding all rights and obligations that are to be transferred to 
the latter, i.e. the employer rights and obligations arising from 
the individual labour agreements and the collective bargaining 
agreement.  However, if such information is not communicated, the 
transfer of those rights and obligations would not be affected.

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing?

No, where there is an automatic transfer of the employees, there 
is an interdiction to dismiss employees for reasons related to the 
outsourcing. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce?

If employment terms are based on an individual labour agreement, 
the new employer cannot change them.  Also, provisions of the 
collective bargaining agreement must be maintained by the parties 
until their expiration or termination and may only be renegotiated 
provided that at least one year has lapsed since the transfer.

7.6 Are there any pensions considerations?

No, there are not. 

Voicu & Filipescu SCA Romania
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various systems (especially in IT outsourcing contracts), the 
supplier would warrant that it shall maintain the supplier systems in 
a timely, professional and efficient manner in accordance with the 
contract requirements.  

12  Insurance

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction?

The supplier shall have in effect at the execution date, and shall 
maintain in effect throughout the term of the outsourcing agreement 
and the exit period, adequate commercial liability insurance 
coverage.  Also, the supplier shall have in effect at the execution 
date, and shall maintain in effect throughout the term and the exit 
period, adequate professional indemnity insurance coverage.

13  Termination

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party?

Usually such case occurs in the event of a change of control.  Thus, 
in the event there is a change of control of the customer and the 
customer does not terminate the agreement within the six (6) month 
period immediately after such change of control of the customer, the 
customer would not be under any obligation to pay any damages, 
costs or charges (including without limitation any termination 
charges) of any kind whatsoever pursuant to the agreement arising 
out of or relating to such termination. 

13.2 Can the parties exclude or agree additional 
termination rights?

Under Romanian law it is possible for the parties to agree to various 
situations which would lead to termination of the contract.

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract?

The Romanian Civil Code provides that where insolvency occurs in 
respect of one party, it is only the judicial receiver who is competent 
to decide whether or not the contract shall be maintained and the 
services continued, not the parties.  Another example is when 
there is a minor but persistent breach in that the affected party may 
terminate the contract, despite a general provision in the Romanian 
Civil Code according to which a contract may not be terminated for 
minor breaches.

14  Intellectual Property

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction?

The outsourcing contract typically provides that each party shall 
remain the owner of any intellectual property rights that it owned 

level, the supplier shall perform the following remedies: (i) bear 
a service credit; (ii) correct the fault which caused the failure in 
order to meet the relevant service level agreed; and (iii) optimise 
the resources and/or arrange for additional resources as necessary to 
perform the services. 
The parties usually provide that the amount of the service credit 
shall be recovered by the client (customer) as a credit against any 
outstanding invoices or, if no invoice is due, as a debt due by the 
supplier.  Also, considering the length of the outsourcing transaction, 
such service credit shall be the sole and exclusive remedy available 
to the client in such case, provided that this exclusive remedy 
provision is without prejudice to any claims that arise out of or in 
relation to a breach of the terms and conditions of the agreement, 
other than and in addition to the relevant service level.

11  Customer Remedies

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract?

Under the Romanian Civil Code, liability for breach of the contract 
results in the defaulting party being liable for the all of the damages 
caused to the non-defaulting party.  The damage should be inclusive 
of the direct damage and the non-realised profit, i.e., indirect 
and consequential damages such as loss of profit and business 
opportunities, provided, however, that the non-defaulting party can 
provide proof thereof.

11.2 What additional protections could be included in the 
contract documentation to protect the customer?

A well-drafted outsourcing contract would provide that the supplier 
indemnifies the customer from and against all liabilities, costs, 
expenses, damages and losses (including but not limited to any 
direct, indirect or consequential losses, penalties and legal costs) 
(calculated on a full indemnity basis) suffered or incurred by the 
customer arising out of or in connection with the agreement, the 
breach of the IP rights, confidentiality undertaking, regulations or 
any law applicable to the supplier or the data protection regulations.  
However, it would be common to agree on carve outs to such 
liability clause or to cap the liability of the supplier to certain 
thresholds.  This notwithstanding, in some cases such as fraud, 
wilful misconduct, wilful concealment and gross negligence the 
limitation of liability provisions would not apply. 

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract?

The supplier would often guarantee to the customer that it will 
comply with legal regulations or, at least, comply with legal 
regulations applicable to the provision of the services under the 
contract.  It would also normally be agreed that the supplier shall 
not incur any obligations to third parties which may cause a breach 
of its obligations under the outsourcing contract.  Where processing 
of personal data is involved, the supplier undertakes to apply the 
appropriate technical and organisational measures to comply with 
its obligations under the contract.  In case a licence or authorisation 
is necessary for the supplier to render the services, the supplier shall 
warrant that it has the right (is authorised in accordance with the 
law) to provide the services or any supplier-supplied materials to 
the customer and that such rights would not infringe any intellectual 
property rights of third parties.  Where the supplier is supplying 

Voicu & Filipescu SCA Romania
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15  Liability

15.1 To what extent can a party limit or exclude liability 
under national law?

Clauses of limitation of liability are allowed under Romanian Civil 
Code provided the liability level is not so low so as it could be 
reasonably considered that the respective party would not want to 
assume liability at all.

15.2 Are the parties free to agree a financial cap on 
liability?

Yes, the parties are free to agree on financial caps on liability.

16  Dispute Resolution

16.1 What are the main methods of dispute resolution 
used?

The parties would generally resort to amicable settlement prior 
to bringing the dispute in front of the courts.  If the parties fail to 
reach an amicable settlement, the parties have the option to choose 
between courts of common jurisdiction (courts of law) and arbitration 
courts.  Particularly where cross-border outsourcing transactions are 
concerned, the parties would seek international arbitration (with an 
arbitration venue in a neutral country) in order to solve their dispute.

17  Good Faith

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law?

In the context of the pre-contractual negotiations, the Romanian 
Civil Code provides for an obligation incumbent upon the (future) 
contracting parties to negotiate their agreement in good faith.  Such 
principle is to be corroborated with the contractual liberty principle, 
according to which the parties can freely open, perform or terminate 
negotiations.  Therefore, the principle of good faith is a requisite 
and a boundary to the contractual free will.  The party which acts 
contrary to the good faith requisite in the opening, performance 
or termination of the negotiations shall be liable to the other 
party for the damage such latter party can prove, considering the 
expenses incurred with the opening of negotiations, the waiving of 
negotiations by the other party and other similar circumstances.  

at the execution date.  Other IP arrangements will depend on the 
nature of the services.  Particularly in case of long-term outsourcing 
of IT services to an external supplier, for the term of the contract, 
the supplier typically grants to the customer a royalty-free, non-
exclusive licence to use the supplier materials (including supplier 
software) but only as required for the customer to receive the benefit 
of the services and for the performance of customer obligations.  If, 
additionally, supplier-customer software is involved, the supplier 
grants to the customer a royalty-free, perpetual, irrevocable, 
transferable, non-exclusive licence to use and exploit the supplier-
customer software. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law?

Know-how, trade names and other IP rights are protected under 
intellectual property laws in Romania.  Please see in particular law 
no. 84/1998 on trademarks and law no. 8/1996 regarding copyrights.

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement?

There are no implied rights for the supplier to continue using licensed 
IP rights after termination of the contract according to Romanian 
law.  The parties may agree express clauses regarding the use of such 
IP rights during the exit period within an exit arrangement and may 
provide upon transition of e.g. specially written software (including 
object code, source code and related documentation) to the customer 
upon expiry of the exit period.  Otherwise, of course, the parties may 
provide, for the avoidance of any doubt, for exclusion of implied IP 
rights after contract termination.

14.4 To what extent can the customer gain access to the 
supplier’s know-how post-termination and what use 
can it make of it?

The parties may agree upon an exit plan (prior to effective termination 
of an outsourcing contract) whereby agreeing on conditions of 
use by the customer of supplier know-how.  Otherwise, using the 
supplier know-how after termination of a contract would represent 
unfair competition and infringement of the supplier IP rights which 
can be defended in court.  

Voicu & Filipescu SCA Romania
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Voicu & Filipescu was established in 2001 by Romanian lawyers Daniel Voicu and Mugur Filipescu, who at the time had taken over the Romanian 
office of the international law firm Arent Fox Kitner Plotkin & Kahn LLP.

Ever since its establishment, Voicu & Filipescu has been one of the top ten Romanian law firms in terms of turnover, market position and reputation.  
Today the group includes the law firm, a dedicated tax and accounting company and a specialised insolvency practice.

Its expertise covers all business law areas of practice including Arbitration, Banking & Finance, Corporate & Commercial, Constructions and 
Infrastructure, Competition, Data Protection & Privacy, Dispute Resolution, Energy and Natural Resources, Employment, IT&C, Insolvency and 
Debt Recovery, Insurance, Intellectual Property, Mergers and Acquisitions, Tax, Public Procurement and PPP, Privatisation, Real estate, and Tax.  
Its valuable expertise and wide portfolio of projects are continually recognised and awarded by national and international research bodies such as 
Chambers & Partners, The Legal 500, PLC Which Lawyer?, IFLR1000 and others.

Marta Popa is a senior partner at Voicu & Filipescu.  She has wide 
experience in various practice areas, including corporate consultancy, 
mergers and acquisitions, outsourcing, project finance, data protection 
and employment law, as well as public procurement procedures in 
sectors including oil & energy and healthcare.

Marta Popa has more than 10 years’ experience assisting world-
leading companies in management consulting, IT services, complex 
outsourcing agreements, data protection and privacy matters, and is 
the author of various articles published in international and Romanian 
magazines.  Given the long history of working with outsourcing 
companies, dating back to when the first multinational outsourcing 
companies established business presences in Romania, she is now 
managing a vast portfolio of clients active in the outsourcing industry, 
which also includes shared services companies.  Working for such 
clients has enabled Marta Popa and her team to gain really exceptional 
experience in the outsourcing field, their team being now one of the 
most valuable teams on the Romanian legal services market. 
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■ Private Equity
■ Product Liability
■ Project Finance
■ Public Investment Funds
■ Public Procurement
■ Real Estate
■ Securitisation
■	 Shipping
■	 Telecoms, Media & Internet
■ Trade Marks
■ Vertical Agreements and Dominant Firms
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