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public procurement - legal changes published in October 2019 

The decision of the Constitutional Court no. 440/2019 regarding the rejection of the 
exception of unconstitutionality of the provisions of art. 29 paragraph (2) of Law no. 
101/2016 on remedies regarding the award of public procurement contracts, sectoral 
contracts and works concession and service concession contracts, as well as for the 
organization and operation of the National Council for Solving Complaints, under the 
previous form, before the amendments made by the Government Emergency Ordinance 
no. 107/2017 was published in the Official Gazette of Romania, Part I, no. 870 of October 29, 2019. 

Although the exception of unconstitutionality of the provisions of art. 29 paragraph (2) of Law no. 101/2016 on 
remedies regarding the award of public procurement contracts, sectoral contracts and works concession and 
services concession contracts, as well as for the organization and operation of the National Council for Solving 
Complaints (“Law 101/2016") was rejected, we consider that certain considerations of the Constitutional Court 
are of interest regarding the legislative framework governing the public procurement field. 

The subject of the exception of unconstitutionality was represented by the provisions of art. 29 paragraph (2) of 
Law no. 101/2016 (currently this paragraph 2 of article 29 no longer exists, being repealed by GEO no. 107/2017 
as of December 22, 2017; the paragraph was repealed as it was considered to restrict the right of another 
economic operator who was declared the winner to be a party to the appeal process, in case the decision of the 
National Council for Solving Complaints changes the ranking), according to which: "(2) Within a complaint, the 
procedural framework established before the Council cannot be changed. Also, the parties, the cause or subject of 
the dispute cannot be changed, nor can new claims be made." 

From the analysis of the whole legislative assembly in this matter, the Court noted that through the legal texts 
criticized through the exception of unconstitutionality outlined the procedural framework for solving the 
complaint against the decision pronounced by the National Council for Solving Complaints (“NCSC”), namely the 
remedy against it, taking into account the specificity of the field and the purpose for which the legislative 
framework in this matter was adopted. 

Also, the Constitutional Court found that the establishment of the procedure for solving the complaint against 
the decision issued by the NCSC, including regarding art. 29 paragraph (2) of Law no. 101/2016, represents the 
expression of the application of the provisions of art. 126 paragraph (2) and art. 129 of the Constitution, as the 
legislator may establish, in special situations, special rules of procedure, as well as particular ways of 
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exercising procedural rights. Thus, the establishment of these special rules regarding the exercise of remedies, 
namely the establishment of a procedural framework, does not contradict the constitutional provisions contained 
in art. 21 regarding the free access to justice and art. 126, as long as the possibility of any interested person to 
have access to the court is created, and art. 29 paragraph (1) of Law no. 101/2016 expressly provides that the 
decisions of the Council regarding the solving of the complaint may be appealed by any of the parties to the 
case, with a claim lodged before the competent court, both for reasons of illegality and groundlessness, 
according to the law. 

The Constitutional Court found that, from the analysis of the legal framework in the matter, it is clear that, by the 
configuration given to Law no. 101/2016, the legislator intended that any person who considers themselves 
injured in a right or in a legitimate interest by an act of a contracting authority or by failure to solve a request 
within the legal period may request the annulment of the act, the obligation of the contracting authority to issue 
an act or adopt remedial measures, acknowledgment of the claimed right or the legitimate interest, by 
administrative-judicial or judicial means, as well as that any of the members of a joint venture, without legal 
personality, can formulate any remedy regulated by this law, and any of the parties to the dispute will be able to 
appeal the decisions of the NCSC, provided that they are part of the configuration of the procedural framework 
of the first trial by direct contestation or by accessory intervention before the National Council for Solving 
Complaints, a context in which, indeed, the law states that the provisions of Law no. 101/2016 are supplemented 
by the provisions of the Law on administrative litigation, the Civil Code and the Civil Procedure Code, but insofar 
as their provisions are not contrary. 

For these reasons, the exception of unconstitutionality was rejected as unfounded, in relation to the provisions 
of art. 21 regarding the free access to justice and art. 126 regarding the courts of law, in conjunction with the 
principle of separation and balance of powers provided in art. 1 paragraph (4) of the Constitution. 

 

 

 


