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litigation and arbitration - legal changes published in May 2019 

Decision of the High Court of Cassation and Justice no. 5/2019 regarding the 
examination of the appeal in the interest of the law declared by the Attorney General 
with the Prosecutor's Office of the High Court of Cassation and Justice regarding the 
interpretation and application of art. 174, with reference to art. 154 par. (2) sentence I 
of the Criminal Code, was published in the Official Gazette of Romania, Part I no. 344 of 
2 May 2019 and is applicable from the same date. 

The Court upheld the appeal in the interest of the law, stating that " the date of the offense and, implicitly, the date 
from which the limitation period of criminal liability begins to apply in the case of simple offenses, whose objective 
side involves causing harm or obtaining an undue benefit for a period of time means the moment of occurrence of 
the first harm or the first undue benefit”. 

Decision of the High Court of Cassation and Justice no. 6/2019 regarding the 
examination of the complaint filed by the Oradea Court of Appeal - the Criminal and 
Juvenile Section in Case no. 18.436 / 271/2017, concerning the issuance of a preliminary 
ruling, was published in the Official Gazette of Romania, Part I no. 386 of May 16, 2019 
and is applicable from the same date. 

The Court upheld the complaint, stating that: "the driving action of a vehicle, as provided in Art. 336 of the Criminal 
Code does not necessarily require the vehicle to be in motion through the use of self-propulsion systems." In its 
reasoning, the Court held that there is no objective and reasonable justification for a differentiation, in terms of 
criminal liability, of the behavior of the vehicle on public roads under the influence of alcohol in relation to the 
operation of the propulsion engine - a condition not foreseen by the incrimination norm - when going downhill 
is possible, even if the engine is not operating, and the danger generated by this action is not diminished by the 
failure of the engine to start up. The state of danger does not arise from the mode of movement of the vehicle 
(by self-propulsion/rolling down on a descending slope), but from the fact that it is driven on public roads by a 
person under the influence of alcohol above the legal limit. 

Decision of the High Court of Cassation and Justice no. 10/2019 regarding the 
examination of the complaint filed by the Bucharest Court of Appeal - Criminal Section 
II, in Case no. 17.643 / 4/2017, for issuance of a preliminary ruling, was published in the 
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Official Gazette of Romania, Part I no. 416 of 28 May and is applicable from the same 
date. 

The Court upheld the complaint, stating: "The participant in committing a crime who has been tried separately from 
the other participants and subsequently heard as a witness in the disjoined case can not be the active perpetrator of 
the offense of bearing false witness under Art. 273 of the Criminal Code”. 

Decision of the Constitutional Court no. 243/2019 regarding the admission of the 
unconstitutionality objection raised by Ioan Vasile Ghirasin and Cătălina Ghirasin in Case 
no. 959/83/2016 of the Oradea Court of Appeal - Criminal and Juvenile Section and finds 
that the legislative solution contained in art. 341 par. (9) of the Criminal Procedure Code, 
which excludes the possibility of appealing against the conclusion of the preliminary 
chamber judge with regard to the decision to start the trial regarding the facts and 
persons for whom criminal proceedings were initiated during the criminal investigation, 
issued on the basis of art. 341 par. (7) point 2 let. c) of the Criminal Procedure Code, was 
published in the Official Gazette of Romania, Part I no. 429 of 30 May 2019 and is 
applicable from the same date. 

The Court held that the fact that the petitioner and the respondent in the complaint settlement procedure against 
the non-adjudication or non-referral did not have the possibility to appeal the decision to go to trial ordered by 
the preliminary ruling chamber by virtue of Art. 341 par. (7) point 2 let. c) of the Code of Criminal Procedure, 
constitutes an excessive measure going beyond the constitutional framework regarding the rights of the defense 
and exercising recourse. Taking into account that the procedure in this field has a direct influence on the conduct 
and fairness of the subsequent proceedings, including on the actual trial, the Court finds that the guarantees 
ensuing from the provisions of art. 21, art. 24 and art. 131 of the Constitution require that the prosecutor, the 
petitioner and the respondent have the possibility to appeal the sentence passed by the preliminary chamber 
judge under Art. 341 par. (7) point 2 let. c) of the Code of Criminal Procedure, both in terms of the starting point 
of the trial with respect to the facts and persons for whom the criminal proceedings were initiated during the 
criminal investigation, as well as the way of solving the objections regarding the legality of submitting evidence 
and conducting the criminal investigation. 

 

 


