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Cover article: Tax revolution ‘‘on an 
ongoing basis’’ 

      by  Alex Tabacu --- Tax Partner Voicu & Filipescu 

 
In the last two years, tax changes have been more frenetic and 
more exotic than ever. We could say that we are in the face of 
a perpetual tax revolution, or rather, we are in the face of a tax 
revolution on an ongoing basis. 
This continuous apparently chaotic turmoil and creates the 
impression that everything that has been regulated so far has 
to be changed in one form or another and in this way the 
concept of stability and predictability is completely destroyed. 
It seems like everything is reset and rewritten in a way known 
only by the initiators of the changes.  
There is a sense that dialogue is useless as long as initiators 
have already "validated" the solutions. 

 
 
 
 

Legal Changes of January  2019 
Voicu & Filipescu is a full service law firm, covering all legal 
areas relevant to your company’s activity. This issue of our 
monthly newsletter provides you with a brief description of 
some of the recent legal amendments in: 
 
 
 
•   Data Protection 
•   Employment 
•   Energy  
•   Insurance, Capital market, Private Pensions 
•   Litigation & Arbitration 
•   Public Procurement 

 
 

 

 
 

  
 

 
 

Article „Anti-banking laws”. Where from, Why, 
and Where to? by Voicu Filipescu  Partner 
Dumitru Rusu  published on CEE Legal Matters. 
Click here to read the article. 
 
The chapter focusing on Romania, signed by 
Marta Popa, Senior Partner at Voicu & Filipescu, 
was included into the prestigious comparative 
guide Getting the Deal Through - Public 
Private Partnership 2019 edition. The edition 
can be consulted here. 
 
The chapter focusing on Romania, signed by 
Roxana Neguțu, Partner at Voicu & Filipescu, 
was included into the prestigious comparative 
guide Getting the Deal Through -  Real 
Estate 2019 edition. The edition can be 
consulted here. 
 
Chambers and Partners Europe 
recommends Voicu & Filipescu for Corporate 
and M&A practice. 
 
IFLR 1000, 2019 edition recommends 
Voicu & Filipescu for our lawyer’s activity in three 
practice areas: M&A, Banking and Finance and 
Project Development. Partner Dumitru Rusu, is 
also recommended for his activity in Banking 
and Capital Markets practice areas. 

Legal500 EMEA 2018 recommends Voicu 
& Filipescu for our lawyers’ activity in 7 practice 
areas: commercial, corporate and M&A, 
employment, energy and natural resources, PPP 
and procurement, real estate and construction, 
restructuring and insolvency, TMT. Mugur 
Filipescu, Marta Popa, Roxana Neguțu, Raluca 
Mihai and Mariana Popa are also recommended 
by the prestigious guide for their activity. 
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https://ceelegalmatters.com/romania/9979-anti-banking-laws-where-from-why-and-where-to
http://www.vf.ro/wp-content/uploads/2019/01/GTDT_Romania-PPP-2019-VF.pdf
http://www.vf.ro/wp-content/uploads/2019/01/GTDT-Romania-Real-estate-2019.pdf
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cover article 
Tax revolution “on an ongoing basis” 

by  Alex Tabacu, Tax Partner Voicu & Filipescu 

 

In the last two years, tax changes have been more frenetic and more exotic than ever. We could say that we are in the 
face of a perpetual tax revolution, or rather, we are in the face of a tax revolution on an ongoing basis. 

This continuous apparently chaotic turmoil and creates the impression that everything that has been regulated so far 
has to be changed in one form or another and in this way the concept of stability and predictability is completely 
destroyed. 

It seems like everything is reset and rewritten in a way known only by the initiators of the changes. There is a sense that 
dialogue is useless as long as initiators have already "validated" the solutions. 

If 2018 was considered a year fraught with multiple major changes, a so-called "year of tax revolution," in which 
substantial areas such as individual income taxation, the social contributions system, the way of calculating and 
declaring them, the regime of micro-enterprises, non-bank lending interest rate deductions, VAT rates in certain sectors 
etc., 2019 starts in an absolutely unexpected manner, with even more taxation changes, which by their size and impact 
affect important sectors of the economy and also the economy as a whole. 

In 2018 the rhetoric and appearances were to reduce the tax burden and simplify how individual earnings were 
reported, while 2019 appears to be the year of introducing new more or less fiscal taxes. 

The most striking and blatant changes did not necessarily have a pure fiscal component, meaning that they did not 
cover taxes regulated by the tax code, but consisted of introducing new taxes or contributions, as the case may be. 

By far the most outstanding example is that of the tax on financial assets, also called the "tax on greed". 

Through Emergency Ordinance 114 issued at the end of December 2018, the government instituted a tax on financial 
assets applicable to banking institutions when the quarterly average of the ROBOR interest exceeds the 2% benchmark. 
The tax rate is between 0.1% and 0.5% of the value of the financial assets in the accounting records depending on the 
level with which ROBOR exceeds the 2% reference threshold, at 3 months and 6 months respectively. 

At the same time, ordinance 114 amends other acts as follows: 

The Electricity and Natural Gas Act established a "contribution" of 2% of the turnover achieved by the economic 
operators carrying out activities highlighted by NRAE. This special tax is not immediately enforceable and shall come 
into force on January 1, 2022. 
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For granting the licenses for the use of radio frequencies and for the physical infrastructure of electronic 
communications networks, taxes are set at 2-4% of the turnover and the sanctioning of offences increases from 2% to 
5% of the turnover for accidental deviations and from 5% to 10% of the turnover for repeated infringements. 

For providers of electronic communications networks concluding contracts or performing works without the right of 
access or without a building permit, a fine of up to 10% of the turnover is established, in proportion to the number of 
users served without permit, 1% being added for every 100 users. 

For gambling organizers, an annual fee of 2% of the total monthly fees is set. The provision shall apply from January 1, 
2019. 

In the case of privately managed pension funds, management fees have been reduced from a maximum of 2.5% to 1%. 
At the same time, the monthly component in relation to the fund's total net assets was reduced from 0.5% to 0.02-
0.07%. 

In the strictly fiscal field, GEO 114 introduces a set of tax incentives for the construction sector aimed at reducing the 
phenomenon of undeclared work. 

Thus, for the period between January 1, 2019 - December 31, 2028, the individuals who acquire income from salaries or 
similar in a range of RON 3.000-30.000, from employers who carry out activities in construction, whose turnover from 
construction activities is at least 80% of the total turnover, are subject to the following benefits: 

 Exemption from payment of salary tax; 

 Exemption from the payment of the social healthcare insurance contribution, said individuals being insured 
without payment of the contribution; 

 A decrease in the social security contribution due from the employee from 25% to 21.25%; 

 Exemption from payment of social contributions due by employers; 

 The insurance contribution for work is reduced to 0.34%. 

And for the year 2019 in the construction sector, the gross minimum wage guaranteed for payment, without bonuses 
and other additions, was set at 3,000 lei per month. 

Another act, published in January 2019, namely Law 30/2019 on the adoption of the Emergency Ordinance 25/2018, 
also brings many amendments to both the tax code and the tax procedure code, such as: 

 Modifying the procedure for deducting interest expenses for non-banking loans to increase the deductibility limit 
from EUR 200,000 to EUR 1,000,000 per year and the additional percentage increases from 10% to 30%. 

 The procedure for adjusting the value added tax for goods and services sold to entities in the bankruptcy procedure 
is modified. Regularization is allowed at the date of the bankruptcy decision, and not at the date of the court's 
decision to close the bankruptcy procedure, as it has been up to now. 
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 Some restrictions on the use of the 5% reduced VAT rate on real estate property purchases are eliminated. Thus, 
restrictions on the maximum land surface area of 250 square meters and the limitation of acquisitions to a single 
piece of property were eliminated. At present, an unlimited number of buildings can be bought at 5% VAT rate, if 
the conditions imposed by the tax code are fulfilled; 

 Taxation at 10% standard rate of individual earnings from virtual currency trading was introduced; 

 The regulations on how to grant sponsorships have been modified as to grant tax incentives only if the sponsorship 
beneficiary is an entity enrolled in a special registry. In this respect NAFA will have to set up a registry of 
organizations / religious entities for which tax deductions are granted; 

 The classification of taxpayers in risk classes was introduced: low, medium and high; 

 A mediation procedure was introduced by which the tax authority is obliged, at the request of the taxpayer in a 
mandatory enforcement procedure, to hold a meeting with the taxpayer to analyze and clarify the extent of the tax 
liability as well as to analyze the financial situation of the debtor; 

 The procedure for suspending the mandatory enforcement or its cancelation, as the case may be, was regulated in 
case a guarantee has been established in the form of a bank letter of guarantee or an insurance policy. 

It should be noted that in the previous paragraphs there is only a brief presentation of the changes introduced during 
less than a month from the start of this year. 

The list of all changes is much broader and encompasses many other tax matters such as taxing micro-enterprises, 
taxing individual incomes, granting cultural vouchers, the regime of special excise duties and taxes, local taxes, 
sovereign investment funds, etc. 

From the simple enumeration of the recently adjusted regulatory domains, it can easily be concluded that the notion 
of "ongoing" tax revolution is not just a figure of speech but it primarily represents a pressing, difficult to understand 
reality, having an unpredictable impact as of right now. 

So as not to end in a sad note I would say we might look only at the few tax incentives introduced in these acts (see the 
regime of interest deductibility, the mediation procedure), while ignoring at the same time the avalanche of less 
pleasant things, if we can... 
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data protection - legal changes  published  in  January  2019 

 

The European Data Protection Board (EDPB) - published the summary of the Sixth Plenary 
session 

According to the press release published on January 24, 2019 at https://edpb.europa.eu/news/news/2019/european-

data-protection-board-sixth-plenary-session-privacy-shield-brexit-clinical_en,  a wide range of topics were discussed, 

such as: 

 

1. Privacy Shield – The Board Members adopted the EDPB’s report on the Second Annual Review of the EU-US 

Privacy Shield. The EDPB welcomes the efforts made to adapt the initial certification process, to start ex officio 

oversight and enforcement actions, as well as the efforts  to publish a number of important documents, in part by 

declassification (such as decisions by the FISA Court); 

2. Brexit – The EDPB discussed possible consequences of Brexit in the area of personal data transfers. Members 

agreed to cooperate and exchange information regarding their preparations and the tools available to transfer 

personal data; 

3. Clinical trials - Following a request from the European Commission, the EDPB adopted its opinion on the clinical 

trials. The opinion addresses in particular the aspects related to the adequate legal bases in the context of clinical 

trials, and the secondary uses of clinical trial data for scientific purposes. The opinion will now be transmitted to 

the European Commission. 

4. DPIA lists - The EDPB adopted opinions on the Data Protection Impact Assessment (DPIA) lists, submitted to the 

Board by Liechtenstein and Norway; 

5. Guidelines on certification - The EDPB adopted a final version of the WP29 guidance on certification, including 

a new annex, which will be subject to public consultation. 
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Law no. 363/2018 on the protection of individuals with regard to the processing of personal 
data by the competent authorities for the prevention, detection, investigation, prosecution 
and fighting of criminal offenses or the execution of sanctions, educational and safety 
measures and the free movement of such data. 

The law, published on January 7, 2019, regulates the processing of personal data for the purpose of carrying out 

activities to prevent, discover, investigate, prosecute and fight crime, punishments, educational and safety measures, 

and to maintain and ensure public order and safety by the competent authorities, within the limits of the powers 

established by law. 

The law provides obligations regarding: 

 the inclusion in the normative acts that establish personal data processing of some aspects regarding the general 
context of the processing, the personal data to be processed, the purposes of the processing, the general and, 
where appropriate, the specific storage periods of the personal data ; 

 retention periods that can not be more than half the general storage period for the purpose of processing, 

 the controller must inform the data subject on the identity and contact details of the controller, contact details of 
the data protection officer, the purposes for which the personal data is processed, the controller’s right to not 
provide the information to the data subject in certain cases; 

 appropriate technical and organizational measures for the processing of personal data; 

 the obligation of the controller to keep track of all categories of processing activities under their responsibility; 

 designating a data protection officer. 

Law no. 363/2018 was published in the Official Gazette of Romania, Part I, no. 13 of 7 January 2019, the date on which 

it enters into force, except for the provisions on misdemeanors which will enter into force within 30 days from the date 

of publication of the law in the Official Gazette. 
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employment - legal changes published  in  January  2019 

Government Decision no. 1045/2018 for the approval of the Methodological Norms for the 
application of Law no. 165/2018 regarding the granting of vouchers was published in the Official 

Gazette of Romania, Part I, no. 24 January 9, 2019, coming into force on the same date. 

The methodological norms detail the way of granting the tickets by setting the validity term, the conditions for their 
granting and also clauses that must be included in the contract between the employer and the issuing units. Among 
the most important provisions we mention: 

 With respect to the validity term, food vouchers are valid in the calendar year in which they are issued, except 
for those issued between November 1 and December 31, which may be used until December 31 of the following 
year; 

 Employers, together with legally constituted trade union organizations or, where no trade union is established, 
with employees' representatives, shall establish, by collective bargaining agreements or by the Internal Regulation, 
as appropriate, clauses on the granting of vouchers, providing at least: the number of employees in the unit who 
can receive vouchers and the nominal value granted, the categories of employees receiving vouchers, the selection 
criteria for the establishment of employees receiving food vouchers, the concrete establishment of the activities, 
purposes and events that classify as social expenditures , for which employees will receive gift vouchers, nursery 
vouchers and cultural vouchers, as the case may be, and which will be subject to service contracts with the issuing 
units, and last but not least the documentation that the employee has to present to the employer; 

 The granting by the employer of a type of vouchers does not exclude the simultaneous granting to the same 
employee of other types of vouchers; 

 The norms also lay down which clauses must be included in the contract for the purchase of vouchers 
concluded between the employer and the issuing entities, including: the annual, half-yearly or quarterly estimated 
requirement or the monthly instalments of the food vouchers, the cost of printing /issuing electronic vouchers, 
return conditions, list of affiliated units, etc .; 

 Further conditions are stipulated for the granting of nursery vouchers, obligations for the issuing units, and Annex 
no 14 to the Norms provides the template of the paper-based voucher with the mandatory elements printed on 
it. 

Last but not least, it should be noted that, given that the provisions of Law no. 165/2018 will not apply to the conditions 
for granting holiday vouchers until January 1, 2021, naturally, nor will the provisions of the Norms apply to this type of 
vouchers. 

Law no. 30/2019 for the approval of Government Emergency Ordinance no. 25/2018 regarding the amendment 

and completion of certain acts, as well as the approval of fiscal-budgetary measures was published in the Official 

Gazette of Romania, Part I, no. 44 of January 17, 2019, entering into force on the same date. 
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Among the amendments brought by this Law to certain acts, there is also the clarification of the tax regime applicable 
to the vouchers. Thus, Law no. 30/2019 introduces in art. 1 par. (1) of the Law 165/2018 on the granting of vouchers, a 
reference to the Fiscal Code in all matters regarding the tax regime thereof  - the tax regime of the vouchers is provided in 
the Law no. 227/2015 regarding the Fiscal Code, as subsequently amended and supplemented. 

As a consequence, art. III of Law no. 30/2019 repeals art. 9 of Law 165/2018 on the granting of vouchers, which 
stipulated that the amounts corresponding to the vouchers awarded by the employer are deductible in the calculation 
of the tax on profit and are not taken into account (neither for the employer nor for the employee) when establishing 
the rights and obligations in relation to the salary income. 

Therefore, by referring to the Fiscal Code, the procedure for taxing income based on the value of the vouchers will be 
the following: 

(i) for the employee, salary income in the form of vouchers will be taxed, but the respective amounts will not be 
included in the basis of calculation of the social contributions and of the healthcare social contributions; 

(ii) for the employer, the amounts granted in the form of vouchers will be tax deductible, the cost of the vouchers 
granted being considered a salary cost. 

Government Decision no. 714/2018 regarding the rights and obligations of the personnel of 
public authorities and institutions during posting in another city, as well as in the case of work 
travel was published in the Official Gazette of Romania, Part I, no. 97 of 18 September 2018, but entered into force on 

1 January 2019, thus replacing Government Decision no. 1860/2006. 

Although the conditions for granting posting allowances provided in the Decision apply only to the staff of public 
authorities and institutions, it is nonetheless of interest from the tax point of view for persons working in the private 
sector, because when setting the amount of tax-exempt amounts reference is made to the caps set by Government 
Decision no. 714/2018. 

Thus, according to art. 76 par. (2) and par. (4) of the Fiscal Code, exemptions from income tax are provided for: 

 expenses related to the transportation and accommodation of the employee, regardless of value; 

 expenses with the posting allowances within the limit of 2.5 times the legal level established by the 
Government Decision for the staff of public institutions - that is Government Decision no. 714/2018 (in respect of 
domestic travel). 

Given that the legal level of the posting allowance referred to in the Fiscal Code increased from 17 lei to 20 lei starting 
January 1, 2019, it follows from a simple calculation that the maximum non-taxable cap has increased from 42.5 lei 
to 50 lei. This cap also applies to the other beneficiaries of the posting allowance provided in the Fiscal Code: the 
director, the manager, the member of the management board and the delegate manager. 
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Please note that this expenditure is also provided in art. 139 par. (1) let. j) and l) of the Fiscal Code, as not being included 
in the calculation basis of the social security contribution in the case of natural persons who earn income from salaries 
or assimilated to salaries, within the same cap provided for the income tax. 
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energy - legal changes published  in  January  2019 

Law no. 360/2018 regarding the amendment of art. 8 par. (1) let. b) of Law no. 220/2008 
establishing the system for promoting the generation of energy from renewable sources, 
published in the Official Gazette of Romania, Part I, no. 3 of January 3, 2019, in force from 
January 6, 2019. 

The normative act introduces changes to the provisions regulating the amount of electricity for which the obligation to 
purchase green certificates is established. Thus, this quantity also includes the electricity used by an electricity producer 
for their own final consumption other than technological consumption and other than the consumption required for the 
extraction, preparation and handling of raw materials used in the production of electricity in the case of an energy 
producer which also provides extraction, preparation and handling of raw materials used in electricity generation, 
irrespective of the location of the place of consumption and the mode of transport of the raw materials. 

This change is subject to authorization by the European Commission, which is also the one that will apply these 
provisions. 

Order of the National Regulatory Authority for Energy no. 211/2018 regarding the 
amendment and completion of the Regulation for the granting of licenses and authorizations 
in the electricity sector, approved by the Order of the President of the National Regulatory 
Authority for Energy no. 12/2015 was published in the Official Gazette of Romania, Part I, no. 
28 of 10 January 2019 and is applicable from the same date. 

The order brings changes in the obligations to be respected by the applicant in order to obtain authorizations or licenses. 
Thus, it must also provide NRAE with its e-mail address, in addition to the necessary contact details. The provisions 
relating to the documents to be appended to the application shall also be supplemented in the sense that the Certificate 
of Incorporation issued by the Trade Registry Office concerning the applicant must prove that it has the scope of activity 
corresponding to the service or activity for which the license or permit is requested. 

In addition, in the case of granting licenses for the supply of electricity to legal entities, they will also submit documents 
showing that they have an amount of money equal to at least 25% of the turnover expected to be achieved in the first 
12 months of activity as an electricity supplier, but not less than EUR 100,000. According to the previous regulation, this 
amount was not based on the estimate made by the applicant, but had a fixed amount of EUR 1,000,000, at the exchange 
rate of the National Bank of Romania valid at the date of filing the license application. 

Order of the National Regulatory Authority for Energy no. 2/2019 regarding the amendment 
of the Regulation for granting permits for establishment and licenses in the natural gas sector, 
approved by the Order of the President of the National Regulatory Authority for Energy no. 
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34/2013 was published in the Official Gazette of Romania, Part I, no. 51 of 21 January 2019 and 
is applicable from the same date. 

The order establishes, among others, legal provisions applicable to foreign economic operators having their registered 
office in one of the Member States of the European Union, which, in order to apply for the establishment permits or 
licenses, must have a secondary office on the territory of Romania established for the entire duration of the establishment 
authorization or license, this secondary office being necessary for carrying out the activities. 

Also, foreign economic operators having their registered office in one of the Member States of the European Union 
applying for a natural gas supplier or natural gas trader license may carry out these activities in Romania if they hold a 
valid license or such document which comes from the competent authority of the state of origin and if they declare that 
they comply with the technical and commercial norms in Romania applicable to that activity. 

Other amendments brought on by this Order include the possibility of submitting the documentation required for 
granting, modifying, suspending or withdrawing the permit or license in electronic form bearing the applicant's 
electronic signature through the portal provided by NRAE for this purpose. 
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insurance, capital markets, private pensions - legal 
changes published  in January  2019 

 

The Financial Supervisory Authority Regulation no.1/2019 on the valuation and approval of 
members of the management structure and of the persons holding key positions within the 
entities regulated by the Financial Supervisory Authority – approved by FSA Council on 16th 
of January, published on the web site of FSA on 23rd of January 2019, not yet published in 
the Official Gazette of Romania. 

This Regulation establishes new criteria and procedures applicable by FSA and by the regulated entities for the 
evaluation and approval/notification of the proposed persons in the management structures and for the exercise of key 
functions. The provisions of this Regulation does not apply to credit institutions, main insurance intermediaries 
(brokerage companies), marketing agents which are legal entities and legal entities specialized in the field of private 
pensions, delegated agents which are legal entities, as well as guarantee funds. 

This Regulation shall enter into force on the date of publishing in to Official Gazette and repeals the FSA Regulation 
14/2015. 

The approvals/authorizations of the members of the management structure and the persons holding key positions 
issued before by FSA shall remain valid. The applications for approval submitted to FSA and pending until the entry into 
force of this Regulation shall be evaluated by FSA in accordance with the provisions in force at the time the submission 
of the application. 

Management persons, key personnel and AML compliance officers shall comply with the provisions of the new 
Regulation within at most 90 days from the date of its entry into force. The entity shall perform the assessment of the 
compliance with the new requirements and if changes are necessary or are made in the manner of organization and 
functioning/related policies and procedures, shall notify or request FSA the approval of the changes, as applicable. 
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litigation and arbitration - legal changes published  in  January  2019 

 

Decision of the Constitutional Court no. 874/2018 regarding the objection of 
unconstitutionality of the provisions of art. 27 of the Code of Civil Procedure, as interpreted 
by Decision no. 52 of June 18, 2018, issued by the High Court of Cassation and Justice - the 
law matters panel, the provisions of Art. XVIII par. (2) of the Law no. 2/2013 on measures to 
relieve courts, as well as to prepare for the implementation of Law no. 134/2010 on the Code 
of Civil Procedure, referring to the phrase "as well as in other pecuniary claims of up to RON 
1,000,000", as well as the provisions of art. 521 par. (3) of the Code of Civil Procedure, was 
published in the Official Gazette of Romania, Part I no. 2 of 3 January 2019 and is applicable 
from the same date. 

The Court found that the Interpretation of the High Court of Cassation and Justice given by Decision no. 52/ June 18, 
2018 is contrary to those established by the Constitutional Court's Decision no. 369/May 30, 2017. The Supreme Court 
interpreted that although the legal provision expressly suppressing the second appeal in respect of the judgments 
handed down in pecuniary claims of up to RON 1,000,000 was found to be unconstitutional, it continues to apply to all 
pending litigation, registered before the date of publication of the decision finding the unconstitutionality. In the 
Court's view, such an interpretative solution has the significance of extending in time of the effects of a rule found to 
be unconstitutional, with the consequence of its application in ongoing proceedings, which leads to a breach of the 
provisions of Art. 147 par. (4) of the Constitution, which enshrines the immediate and generally binding effect of the 
decisions of the Constitutional Court. The Court accepted the objection of unconstitutionality raised by the Romanian 
Commercial Bank - S.A. from Bucharest, The Company Cez Vanzare - S.A. from Craiova, The Company Distributie Energie 
Oltenia - S.A. of Craiova and found that the provisions of Article 27 of the Code of Civil Procedure, as interpreted by 
Decision no. 52 of June 18, 2018, issued by the High Court of Cassation and Justice - the legal matters panel, are 
unconstitutional. The Court dismissed, as inadmissible, the exception of unconstitutionality of the provisions of Art. 
XVIII par. (2) of the Law no. 2/2013 on measures to relieve the courts, as well as to prepare for the implementation of 
Law no. 134/2010 on the Code of Civil Procedure, referring to the phrase "as well as in other pecuniary claims of up to 
RON 1,000,000", as well as the exception of the unconstitutionality of the provisions of art. 521 par. (3) of the Civil 
Procedure Code, invoked by the Romanian Commercial Bank - S.A. from Bucharest. 

The judgment of the European Court of Human Rights of 24.04.2018, issued in Ovidiu Cristian 
Stoica vs. Romania, was published in the Official Gazette of Romania, Part I no. 42 of January 
16, 2019 and is applicable from the same date. 

The case originated in a claim against Romania, whereby a national of that State, Mr Ovidiu Cristian Stoica (the 
"Claimant"), brought an action before the Court on 18 August 2012, pursuant to Art. 34 of the Convention for the 
Protection of Human Rights and Fundamental Freedoms ("the Convention"). The claimant argued that the court of 
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appeal condemned him in the absence of direct administration of the evidence, although he had been acquitted in first 
court on the basis of the same evidence and thus did not have a fair trial. On May 14, 2013, the individual claim on the 
unfairness of the above-mentioned criminal proceedings was communicated to the Government and it was found 
inadmissible in respect of the remainder of the claims, in accordance with Art. 54 § 3 of the Rules of Court. The Court 
upheld the application, finding that there had been a violation of Art. 6 § 1 of the Convention and that this violation is 
in itself a fair remedy sufficient for the moral harm suffered by the claimant. The Court of Justice has ruled that: a) the 
respondent State must pay the applicant, within three months of the final date of the judgment, 44 (2) of the 
Convention, EUR 2300 (two thousand three hundred euros), plus any amount that may be payable by way of tax 
converted into the currency of the respondent State at the rate applicable on the date of payment; b) until such time 
as the payment has been made, this amount shall be increased by simple interest at a rate equal to the marginal lending 
rate of the European Central Bank applicable during that period and increased by three percentage points. 

Decision of the High Court of Cassation and Justice no. 22/2018 regarding the examination of 
the appeal in the interest of the law formulated by the Prosecutor's Office attached to the 
High Court of Cassation and Justice regarding the interpretation of the provisions of art. 184 
par. (28) of the Code of Criminal Procedure, i.e. whether the duration of the penalty is 
deducted from the period during which the suspect or defendant has been admitted to a 
specialized institution for psychiatric expertise, regardless of the voluntary or involuntary 
nature of the admission, or one should only  deduct the period of involuntary admission, was 
published in the Official Gazette of Romania, Part I no. 47 of 18 January 2019 and is applicable 
from the same date. 

The Court upheld the appeal in the interest of the law submitted by the Prosecutor General of the Prosecutor's Office 
attached to the High Court of Cassation and Justice, stating that: "In the interpretation and uniform application of the 
provisions of Art. 184 par. (28) of the Code of Criminal Procedure, from the duration of the penalty one shall deduct the period 
during which the suspect or defendant has been admitted voluntarily or involuntarily to a specialized institution for the 
purpose of conducting psychiatric evaluation”. 
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public procurement - legal changes published  in  January  2019 

 

Instruction of the National Agency for Public Procurement no. 2/2018 regarding the price 
adjustment of public/sector procurement contracts was published in the Official Gazette of Romania, Part 

I, no. 32 of January 11, 2019, coming into force on the same date. 

The purpose of the Instruction is to establish the conditions and modalities for the application of the legal provisions in 
the field of public/sector procurement, namely Law no. 98/2016 on public procurement, Law no. 99/2016 on sector 
procurement, and O.U.G no. 34/2006 on the awarding of public procurement contracts, public works concession 
contracts and service concession contracts, regarding the method of adjusting the price of public procurement /sector 
procurement contracts. 

According to the Instruction, adjusting the price of the public procurement / sector procurement contract means the 
following: 

a) reviewing or applying to the value of the contractor's performance in accordance with the contractual obligations, 
of an adjustment coefficient, irrespective of the occurrence or not of one of the unforeseeable situations provided 
in art. 7 of the Instruction; 

b) updating or applying a coefficient for updating certain elements of the contract price, affected by the occurrence 
of one of the unforeseeable situations provided in art. 7 of the Instruction, even if the price adjustment was not 
provided in the tender documentation /public procurement /sector procurement contract. 

Also, the Instruction states that the price update of the public /sector procurement contract is based on the provisions 
of art. 221 par. (1) let. e) of Law no. 98/2016 and art. 240 par. (2) of the Law no. 99/2016 by making a non-material change 
to the contract, namely: 

a) the amendment introduces conditions which, had they been included in the initial award procedure, would not 
have led to the selection of candidates other than those originally selected or acceptance of a bid other than the 
one initially accepted or would not have attracted other participants in the award procedure; 

b) the change does not change the economic balance of the public /sector procurement contract in favor of the 
contractor; 

The Instruction sets out the applicable procedure for reviewing/ adjusting the price of the public procurement/ sector 
procurement contract and for updating it as follows: 

 with regard to the revision/adjustment of the price, the concrete way of adjusting the price of the 
public/sector procurement contract and/or of the constitutive elements of said price must be established 
before initiating the award procedure for the contract in question. If the price of the contract is adjusted, the 
signing of an addendum is not necessary. 

In the case of ongoing proceedings or in the case of contracts in progress which provided for adjustment of 
the contract price in the award documentation (either by the simple formula or by the polynomial formula), 
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the contractor may request and the contracting authority shall approve the replacement of the adjustment 
formula in the contract with the adjustment formula provided in art. 5 of the Instruction, the purpose of this 
amendment being to more accurately reflect in the contract price the real market prices. This replacement 
formula, once approved, will remain valid for the entire duration of the contract, and it is not acceptable to 
return to the original formula from the contract until it is finalized. 

In order to review the price of the public /sector procurement contract, the contracting authority /entity will 
have to insert, both in the tender documentation and in the contract, a formula for adjusting /reviewing the 
contract price (the formula is set out in Article 5, par. 2 of the Instruction). 

 with regard to the price update, this will be done by updating the cost /price elements that have undergone 
changes whenever an unforeseeable situation occurs, at any time during the award procedure and /or during 
the period of performance of the contract in case of occurrence of circumstances prejudicial to the legitimate 
commercial interests of the parties and which could not be foreseen at the date of the submission of the offer, 
or upon conclusion of the contract. 

Updating the price of the public /sector procurement contract is made with the signing of the contract, as the 
case may be, and whenever an unforeseen circumstances (defined as those events which, without falling 
within the scope of force majeure, could not have been foreseen at the time of submitting the bid, being above 
the control of the contracting parties, and which is not due to their fault and which results in a disproportion 
of benefit between the parties, affecting the legitimate commercial interests of one of them), irrespective of 
the duration of the contract. Art. 7 par. (2) of the Instruction lists, in a non-exhaustive way, situations assimilated 
to unforeseen circumstances that lead to the price of the contract being updated. 

In the event of an unforeseen or similar situation (referred to in Article 7 of the Instruction), the price will be 
updated either upon the signing of the public /sector procurement contract/framework agreement or 
subsequently by an addendum thereto. 

The Instruction also contains provisions regarding contracts concluded following the completion of an award 
procedure initiated under E.G.O. no. 34/2006. 

Last but not least, transitional provisions are introduced, setting out that: (i) the provisions of the Instruction apply to 
the award procedures and the public procurement /sector procurement contracts / framework agreements in progress 
at the time of the publication of the Instruction (January 11, 2019), regardless of the applicable law, as well as the award 
procedures and public/sector procurement contracts /framework agreements to be concluded after its entry into force; 
(ii) in the case of contracts concluded under EGO no. 34/2006, the provisions of the Instruction shall apply only if the 
adjustment has not been granted as damages. 

Order of the National Agency for Public Procurement no. 2717/318/2018 regarding the 
revision of the update rate to be used for the award of public procurement contracts was 

published in the Official Gazette of Romania, Part I, no. 49 of January 18, 2019, applicable from the same date. 

The Order provides that, in accordance with the methodology for calculating the rate to be used for the calculation of 
costs over the life cycle of the procurement within the framework of public procurement contracts / framework 
agreements awarding procedures which have the 'lowest cost' award criterion, approved by the Order of the President 
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of the National Agency for Public Procurement and of the President of the National Prognosis Commission no. 
842/175/2016 regarding the approval of the Methodology for calculating the discount rate to be used for the award of 
public procurement contracts, the level of this indicator set for 2019 is 5.6%. 

The above mentioned update rate is used in the process of awarding public procurement contracts / framework 
agreements financed exclusively from the state budget. 

In the case of public procurement contracts financed from European non-reimbursable funds for which the award 
procedure is initiated in 2019 and the award criterion is the "lowest cost", the provisions of Art. 5 of the Order of the 
President of the National Agency for Public Procurement and of the President of the National Prognosis Commission 
no. 842/175/2016 remain applicable. 

 

 


