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Legal Changes of June 2019 
Voicu & Filipescu is a full service law firm, covering all 
legal areas relevant to your company’s activity. This 
issue of our monthly newsletter provides you with a 
brief description of some of the recent legal 
amendments in: 
 
•   Constructions 
•   Employment 
•   Litigation & Arbitration 

 
 
 

Legal Changes of July 2019 
 

•   Corporate 
•   Data Protection 
•   Employment 
•   Litigation & Arbitration 
•   Public Procurement 
•   Real Estate 
 

 
 
 

 
Voicu & Filipescu is pleased to announce 
that two of the transactions in which the 
Firm was involved in 2018 were included 
among the most important deals on the 
Romanian M&A market in the research 
made by the specialists of the Ziarul 
Financiar newspaper for the 2019 edition of 
their Top Deals directory. Click here to read 
the article. 

 
Chambers and Partners Europe, 
2019 edition recommends Voicu & 
Filipescu for Corporate and M&A practice. 
 
 
IFLR 1000, 2019 edition 
recommends Voicu & Filipescu for our 
lawyer’s activity in three practice areas: 
M&A, Banking and Finance and Project 
Development. 

 

Legal500 EMEA 2019 edition 
recommends Voicu & Filipescu for our 
lawyers’ activity in 6 practice areas: 
Corporate, Commercial and M & A, 
Employment, PPP and Procurement, Real 
Estate and Construction, Restructuring and 
Insolvency and TMT. Daniel Voicu, Mugur 
Filipescu, Marta Popa, Roxana Negutu, 
Raluca Mihai, and Mariana Popa are also 
recommended by the prestigious guide for 
their activity. 

 

VF News  

  
 

http://www.vf.ro/ma-deals-assisted-by-voicu-filipescu-included-in-ziarul-financiars-2019-top-deals/
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constructions - legal changes published in June 2019 

Law no. 117/2019 for amending and supplementing Law no.50 / 1991 regarding the 
authorization of the execution of the construction works, was published in the 
Official Gazette of Romania, Part I, no. 509 / 24.06.2019 and is applicable from the 
same date. 

The law regulates the possibility of performing without authorization the construction works for the 
installation on the roof of photovoltaic panels for power generation and/or solar panels for heating water, 
under the prior notification of the authorities of the local public administration and in compliance with the 
legislation in force. At the same time, art. 39 is amended and will have the following content: "All privately 
owned constructions, performed under the conditions regulated in this law, are to be declared for tax 
purposes to the territorial financial bodies or units subordinated thereto, after their completion, and no 
later than 15 days from the expiration date of the term stipulated in the building permit". 
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employment - legal changes published in June 2019 
Government Decision no. 423/2019 for the amending and supplementing the 
Methodological Norms for applying the provisions of Law no. 279/2005 regarding 
apprenticeship at the workplace, approved by the Government Decision no. 855/2013 
was published in the Official Gazette of Romania, Part I, no. 531 as of June 28, 2019, coming into force on the 
same date.  

Among the most important changes we mention, first of all, that in order to be an apprenticeship coordinator, 
the employee or individual entrepreneur must have at least 2 years experience in the last 5 years, in the 
occupation or activity for which the apprenticeship is organized. Thus we observe that the conditions have 
relaxed in this respect, and the title of apprenticeship coordinator can also be acquired by a person with a total 
work experience of less than 5 years. 

Regarding the training program, the decision introduces the obligation of hourly planning of the theoretical and 
practical training of the apprentices established by agreement between the employer and the vocational training 
provider, according to the work program of the employer, observing the specific characteristics of the apprentices 
and the legal regulations on occupational health and safety. 

Moreover, the Government Decision stipulates that vocational training is now organized during the 
apprenticeship contract, after the end of the probation period, according to the planning established by mutual 
agreement between the employer and the vocational training provider. 

 The probation period is included in the duration for which the apprenticeship contract is concluded. Its 
duration is no longer expressly provided, but is left to the employer, who is obliged to inform the 
apprentice upon their selection. 

 After the end of the probation period, the agreement for the provision of vocational training services is 
concluded by the employer who is not a training provider within the meaning of Law no. 279/2005, with 
a training provider. 

At the end of the apprenticeship agreement, an affidavit shall also be issued stating that during the last 2 
years the apprentice has not terminated another apprenticeship contract for reasons attributable to them 
and that they do not have qualification/graduation documents or certificates of professional 
competences, with national recognition, in the field of activity for which the apprenticeship is organized in the 
workplace. This supplementary document is requested from Romanian and foreign nationals or stateless 
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persons with a work permit in Romania, as well as from citizens of the Member States of the European Union, of 
the signatory states of the Agreement on the European Economic Area and their family members. 

It should also be noted that the employer wishing to benefit from the amount of RON 2,250/month, granted 
from the unemployment insurance budget, must conclude with the agency for county employment, or that of 
the municipality of Bucharest, within 60 working days of at the date of expiry of the probation period included 
in the apprenticeship agreement, an agreement according to the template provided in annex no. 5 of the 
Methodological Norms, also modified and replaced the Government Decision no. 423/2019. 
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litigation and arbitration - legal changes published in June 2019 
Decision of the High Court of Cassation and Justice no. 11/2019 regarding the 
examination of the appeal in the interest of the law declared by the Attorney General 
of the Prosecutor's Office with the High Court of Cassation and Justice regarding the 
unitary interpretation and application of the provisions of art. 193 referred to in art. 199 
paragraph (1) of the Criminal Code, was published in the Official Gazette of Romania, 
Part I no. 477 of June 12, 2019 and is applicable from the same date. 

The court admitted the appeal in the interest of the law, stating that “for the crime of hitting or other violence 
committed against a family member, provided by art. 193 referred to in art. 199 paragraph (1) of the Criminal Code, 
when the criminal trial was initiated upon the prior complaint of the injured person, the cessation of the criminal 
trial can only be ordered as an effect of withdrawing the prior complaint, and not as an effect of reconciliation”. 

Decision of the High Court of Cassation and Justice no. 12/2019 regarding the 
examination of the referral made by the Oradea Court of Appeal - Criminal Section I, in 
Case no. 5.780/202/2017 (2.031/2018), regarding the issuance of a preliminary ruling, 
was published in the Official Gazette of Romania, Part I no. 481 of June 13, 2019 and is 
applicable from the same date. 

The court upheld the referral, finding the following: “regardless of the type of punishment applied for the crime 
committed during the trial term, the regime of conditional stay of the execution of the punishment applied on the 
basis of art. 81 of the 1969 Criminal Code, as an effect of applying the more favorable criminal law, by a decision 
issued after February 1, 2014, is maintained after the entry into force of the current Criminal Code, including under 
the aspect of its revocation or annulment, being the one provided by The Penal Code of 1969”. In the arguments, 
the Court held that the regime of conditional stay of the execution of the punishment provided by art. 81-84 of 
the Criminal Code of 1969, including under the aspect of revocation, is the one provided by the Criminal Code 
of 1969, even when the conditional suspension of the execution of the sentence was ordered after the entry into 
force of the current Criminal Code, as an effect of applying the more favorable criminal law. 

The decision of the Constitutional Court no. 87/2019 regarding the admission of the 
exception of unconstitutionality raised by Marius Adrian Nicolae in File no. 5.060/ 
117/2016/a1 of the Cluj Court of Appeal - Criminal and juvenile section - preliminary 
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chamber judge, regarding the provisions of art. 174 para. (1) of the Code of Criminal 
Procedure, was published in the Official Gazette of Romania, Part I no. 498 of June 19, 
2019 and is applicable from the same date. 

The court found that the legislative solution contained in the provisions of art. 174 paragraph  (1) of the Code of 
Criminal Procedure, which does not provide the application of the incompatibility cases provided by art. 64 from 
the same act and regarding the specialist who works within or outside the judicial bodies and who performs the 
finding according to art. 172 paragraph  (10) of the Code of Criminal Procedure, is unconstitutional, violating the 
right to a fair trial, provided by the provisions of art. 21 paragraph (3) of the Constitution. 

Judgment of the European Court of Human Rights of 11.12.2018 delivered in Brisc v. 
Romania, was published in the Official Gazette of Romania, Part I no. 513 of June 25, 
2019 and is applicable from the same date. 

At the origin of the case is the Application no. 26.238/10 against Romania, whereby a national of this state, Mr. 
Ioan-Vasile Brisc ("the Claimant"), notified the Court on April 26, 2010, pursuant to art. 34 of the Convention for 
the Protection of Human Rights and Fundamental Freedoms ("the Convention"). The claimant complained that 
his right to communicate information, guaranteed by art. 10 of the Convention, was violated. The Court admitted 
the request based on art. 10 of the Convention, stating that: “a) the defendant State must pay to the applicant, 
within three months from the date the decision becomes final, in accordance with art. 44 § 2 of the Convention, the 
following amounts to be converted into the currency of the defendant State at the exchange rate applicable at the 
date of payment: (i) EUR 1,825 (one thousand eight hundred and twenty-five euros), plus any amount that may be 
owed as tax, for the material injury; (ii) EUR 4,500 (four thousand five hundred euros), plus any amount that may 
be owed as tax, for non-pecuniary damage; (iii) EUR 140 (one hundred and forty euros), plus any amount that may 
be owed by the applicant for tax purposes, for the costs; b) from the expiry of the mentioned term and until the 
payment is made, this amount shall be increased by a simple interest, at a rate equal to the interest rate of the 
marginal lending facility practiced by the European Central Bank, applicable during this period and increased by 
three percentage points; unanimously rejects the request for a fair compensation for the other claims”. 
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corporate - legal changes published in July 2019 
Law no. 129/2019 for preventing and fighting money laundering and terrorist financing, 
as well as for the amendment and supplementation of certain acts was published in the Official 
Gazette of Romania, part I, no. 589 of July 18, 2019. 

The law transposes: (i) Directive (UE) 2015/849 20 May 2015 on the prevention of the use of the financial system 
for the purpose of money laundering or terrorist financing, and (ii) Directive (UE) 2016/2.258 of 6 December 2016 
amending Directive 2011/16/UE regarding the access of tax authorities to information on combating money 
laundering. 

The main novelties pertain to the following aspects: 

 elimination of bearer shares - in the joint stock company, the share capital can only be made up of 
registered shares issued by the company, the bearer shares issued up to this moment to be converted 
into registered shares. Failure to comply with the obligation to convert bearers shares into registered 
shares is sanctioned by the dissolution of the joint stock company 

 the regulation of some standard measures of client knowledge 

 the change of the sanctioning regime for the non-observance of the obligations of knowing the client, 
regulated differently for natural and legal persons. Thus, natural persons can be sanctioned by a warning 
or a fine between RON 25,000 and 150,000 (in the old regulation, the fines were between RON 15,000 
and 50,000). In their turn, legal entities can be sanctioned by warning or by the same fine provided above 
(between RON 25,000 and 150,000), but whose maximum limits are increased by 10% of the total incomes 
reported in the previous fiscal year, before the date of the citation. 

 reporting transactions that do not show suspicion indicators, but which are made in cash, in RON or 
foreign currency and which are at least the equivalent in RON of EUR 10,000 (the limit stipulated in the 
previous regulation was EUR 15,000). This report is sent to the National Office for the Prevention and 
Control of Money Laundering in three working days from the moment of the transaction (reporting on 
suspicious transactions must be made immediately) 

 the obligation of legal persons to declare the real beneficiary, based on a real beneficiary statement filed 
with the Trade Registry, through legal representative, in order to be registered in the Registry of Real 
Beneficiary of Companies. Exempted from this obligation are autonomous administrations, national 
companies and companies wholly or majority owned by the state. 

https://eur-lex.europa.eu/legal-content/RO/TXT/HTML/?uri=CELEX:32015L0849&from=RO
https://eur-lex.europa.eu/legal-content/RO/TXT/HTML/?uri=CELEX:32016L2258&from=RO
https://eur-lex.europa.eu/legal-content/RO/TXT/?uri=CELEX%3A32011L0016
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 identifying the real beneficiary of fiduciaries - the obligation applies both when the beneficiary is 
identified according to certain particular characteristics and when the identification is made within a 
category. In any case, the information that may lead to identification must exist at the time of payment 
or the exercise by the beneficiary of his acquired rights 

 regulation of certain derogations from the measures of client knowledge in the case of electronic 
currency. The derogations are based on the fact that the risk is mitigated by certain specific elements, 
such as: the payment instrument used is not rechargeable and can be used for monthly payments of up 
to EUR 150; the payment instrument is used exclusively for the purchase of goods or services; or the 
electronic currency issuer adequately monitors the transactions or business relationship, to allow the 
detection of unusual or suspicious transactions 

 regulating the functioning and duties of the National Office for the Prevention and Control of Money 
Laundering 

 establishing the obligation for the National Agency for Fiscal Administration to submit to the Office a 
report of suspicious transactions 

Law no. 129/2019 was republished in the Official Gazette of Romania, part I, no. 589 of 
July 18, 2019 and entered into force on the date of its publication in the Official Gazette. 
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data protection - legal changes  published in July 2019 
EUCJ. C-40/17, Fashion ID/Verbraucherzentrale. The operator of the website that 
displays the Facebook “Like” button must obtain user consent before the data is 
collected and transferred 

Fashion ID GmbH & Co. KG is an online fashion retailer that has incorporated the "Like" button on its 
website. This built-in plug-in results in the transfer of the user's IP address and browser information to 
Facebook every time the user enters the Fashion ID site. User information is automatically transferred when 
the site is loaded, even if the user does not click the "Like" button or has a Facebook account. The German 
consumer protection association (Verbraucherzentrale NRW eV) has taken legal action against Fashion ID, 
claiming that the use of the plug-in has violated data protection legislation. 

The case was judged under the former data protection directive ("DPD"), not the GDPR. The Court of Justice 
of the European Union finds that Fashion ID cannot be considered a controller with regard to the data 
processing operations carried out by Facebook Ireland after their transmission to the latter. Thus, it is 
excluded, at first glance, that Fashion ID establishes the purposes and means of these operations. 

In contrast, Fashion ID may be considered a joint controller together with Facebook Ireland in respect of 
the operations of collection and disclosure by transmission to Facebook Ireland of the data in question, 
since it may be considered that Fashion ID and Facebook Ireland together determine their purposes and 
means. 

Fashion ID’s insertion of the Facebook "Like" button on its website allows to optimize advertising products 
making them more visible on Facebook when a visitor to their website clicks said button. Precisely in order 
to benefit from this commercial advantage, Fashion ID, by inserting such a button on its website, seems to 
have given its consent, at least implicitly, for the collection and disclosure by transmission of the personal 
data of the website visitors. Thus, these processing operations appear to be carried out in the economic 
interest of both Fashion ID and Facebook Ireland, for which the possibility of having this data for their own 
commercial purposes constitutes the counterpart of the advantage offered to Fashion ID. 

The court points out that the administrator of a website, such as Fashion ID, as a (co) controller with regard 
to certain data processing operations of visitors to its site, such as data collection and transmission to 
Facebook Ireland, must provide, at the moment of collection, certain information to these visitors, such as, 
for example, its identity and the processing purposes. 
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The court also provides details on two of the six cases of legitimate processing of personal data, as provided 
by the Directive. 

(a)  Thus, in the case where the data subject has given their consent, the Court decides that the 
administrator of a website, such as Fashion ID, must obtain this consent in advance (only) for the 
operations in respect of which it is  a (co) controller, namely data collection and transmission.  

(b)  As regards the cases in which the data processing is necessary for the realization of a legitimate 
interest, the Court decides that each of the persons having the capacity of (co) controller with 
regard to the processing, namely the administrator of the website and the provider of the social 
module,  must pursue, through the collection and transmission of personal data, a legitimate 
interest in order to justify these operations.  

There are mainly two issues to be emphasized by the ECJ case law on joint processing (joint controllers) :  

(1)  Firstly, the level of joint control may also be low. It is not imposed on the parties to share the 
responsibility equally; or that both parties must have access to the personal data 
processed.                                                                                                                       

(2)  Secondly, joint control may exist for some processing activities, but in other processing phases, a 
party may be solely responsible. This requires a more granular analysis of each processing 
step.                                                                                                                       

In conclusion, a website operator that implements the "Like" button or other (social) plugins will have to 
ask for consent and inform interested parties before sending personal data to a third party. This could 
be quite difficult in practice because consent according GDPR would require that users be able to choose 
and this depends on the Facebook policy. The consent must cover only the processing part for which the 
controller determines, jointly or alone, the purposes and means. Facebook is likely to update their terms 
shortly after the decision so as to include a joint controller agreement for this type of processing. 

 

The Greek Data Protection Authority fined PRICEWATERHOUSECOOPERS BUSINESS 
SOLUTIONS SA with the sum of EUR 150,000 for violating GDPR provisions 

According to information published on the website of the European Committee on Data Protection, the Greek 
Authority has sanctioned the PWC as a controller because: 

https://translate.google.com/translate?hl=en&prev=_t&sl=ro&tl=en&u=https://edpb.europa.eu/news/national-news_en
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(a) it has illegally processed the personal data of its employees, contrary to the provisions of art. 5 
items (1) letter a) of the GPDR;  

(b) it has processed the personal data of its employees in an unfair and non-transparent manner, 
contrary to the provisions of art. 5 item (1) let. a) of the GDPR, giving the employees the false 
impression that their data is processed on a legal basis, that is, of consent according to art. 6 
paragraph (1) let. a) from the GDPR, while, in reality, their data was processed on a different legal 
basis, of which the employees were never informed;                 

(c) although it was responsible in its capacity as a controller, PWC could not demonstrate the 
compliance of its actions to art. 5 paragraph (1) of the GDPR, therefore could not comply with the 
principle of liability provided in art. 5 paragraph (2) of the GDPR, through which the burden of proof 
is transferred to the data controller.                  

The PWC has a period of 3 months to remedy the irregularities found by the Greek Data Protection  
Authority. 

 
The European Data Protection Supervisor has launched a simple holiday guide  

The European Data Protection Authority has released a simple holiday guide, called Stay cool this summer. 
11 tips to be secure online on holiday. It includes 11 tips to stay safe online during the holidays.   

https://edps.europa.eu/sites/edp/files/publication/19-07-25_summergraphic_en.pdf 

 

The National Supervisory Authority for the Processing of Personal Data published a 
statement on July 2, 2019 regarding the submission of complaints 

The General Data Protection Regulation establishes a unique set of rules for the effective protection of the 
privacy of natural persons in the European Union.  

In order to exercise these rights, the natural person must address a request to the controller who 
processed their personal data. The controller must respond to said person within one month after 
receiving the request and, if it does not intend to comply with the request, give reasons for this refusal. 
This response period can be extended by two months when necessary, taking into account the complexity 
and number of requests. In this case, the controller must notify the data subject of any such extension, 
within one month of receiving the request, presenting the reasons for the delay.     

https://translate.google.com/translate?hl=en&prev=_t&sl=ro&tl=en&u=https://edps.europa.eu/sites/edp/files/publication/19-07-25_summergraphic_en.pdf
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In case the data subject is dissatisfied with the way of solving the request or has not received a response 
from the controller, they have the possibility to file a complaint with the National Supervisory 
Authority.     

According to the Decision of the President of the National Supervisory Authority no. 133/2018, when 
submitting complaints, the following items are mandatory: the detailed indication of their subject, the 
requests made by the complainant (the data subject) towards the controller or the person 
authorized, the information available to support the claims, the annexation of conclusive evidence, 
to the extent in which they holds them.  

The supervisory authority informs the data subject about the admissibility of the complaint, within 45 days 
from registration, according to the provisions of art. 9 of Decision no. 133/2018. If it is found that the 
information in the complaint or the documents transmitted are incomplete or insufficient, the National 
Supervisory Authority requests the data subject to supplement the complaint in order to be considered 
admissible for an investigation. A new deadline of no more than 45 days starts from the date of 
supplementing the complaint.     

The National Supervisory Authority shall inform the data subject of the progress or outcome of the 
investigation undertaken within three months from the date when they were informed that the 
complaint is admissible.  

If a more detailed investigation or coordination with other supervisory authorities is necessary, the National 
Supervisory Authority informs the data subject about the progress of the investigation, every 3 months, 
until its completion.  

A complaint which does not specify the identification data of the complainant (name, surname, address of 
residence or domicile) is considered anonymous and is classified, without a reply to the complainant, 
according to the provisions of art. 10 of Decision no. 133/2018.    

 

On July 10, 2019, the Permanent Office of the Senate Decision no. 18/2019 
amending and supplementing Regulation of organization and functioning of the 
National Supervisory Authority for Personal Data Processing, approved by the 
Standing Bureau of the Senate no. 16/2005, was published. 

The new Regulation provides that within the National Supervisory Authority for the Processing of Personal 
Data (the Authority) there must be a data protection officer. Its designation and the establishment of its 
duties  shall be made by the President of the Authority, by decision. 

https://lege5.ro/Gratuit/gmztsmjshe2a/hotararea-nr-18-2019-pentru-modificarea-si-completarea-regulamentului-de-organizare-si-functionare-a-autoritatii-nationale-de-supraveghere-a-prelucrarii-datelor-cu-caracter-personal-aprobat-prin-hotar
https://lege5.ro/Gratuit/gmztsmjshe2a/hotararea-nr-18-2019-pentru-modificarea-si-completarea-regulamentului-de-organizare-si-functionare-a-autoritatii-nationale-de-supraveghere-a-prelucrarii-datelor-cu-caracter-personal-aprobat-prin-hotar
https://lege5.ro/Gratuit/gmztsmjshe2a/hotararea-nr-18-2019-pentru-modificarea-si-completarea-regulamentului-de-organizare-si-functionare-a-autoritatii-nationale-de-supraveghere-a-prelucrarii-datelor-cu-caracter-personal-aprobat-prin-hotar
https://lege5.ro/Gratuit/gmztsmjshe2a/hotararea-nr-18-2019-pentru-modificarea-si-completarea-regulamentului-de-organizare-si-functionare-a-autoritatii-nationale-de-supraveghere-a-prelucrarii-datelor-cu-caracter-personal-aprobat-prin-hotar
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The Authority maintains several new registries: 
 Registry of data protection officers 

 Registry of security breach notices 

 Registry of codes of conduct 

The new regulation no longer includes: 
 The registry of controllers of personal data 

 The registry of personal data processing 

The Decision of the Permanent Office of the Senate no. 18/2019 was published in the Official Gazette of 
Romania, part I, no. 565 of July 10, 2019 and entered into force on the date of publication. 

 

The Twelfth Plenary of the European Data Protection Board took place on July 9-10, 
2019 

The main topics addressed during the plenary were the following: 
(a)  Video Surveillance Guide - The Board adopted the Video Surveillance Guide, which clarifies how 

GDPR applies to the processing of personal data when using video devices and aims to ensure 
consistent application of GDPR in this regard. The guide covers both traditional and smart video 
devices. For the latter, the Guide focuses on the rules regarding the processing of special 
categories of data. In addition, the Guide contains regulations on the legality of processing, non-
applicability in the case of residences and disclosure of images to third parties. The guide is subject 
to a public consultation.                     

(b)  The EDPB has adopted a joint response with the European Authority at the request of the LIBE 
Commission of the European Parliament for a legal assessment of the impact of the US CLOUD 
law on the EU data protection legal framework and the mandate to negotiate an EU-US agreement 
on cross-border access to electronic evidence for judicial cooperation in criminal matters. The 
CLOUD law allows US authorities to request the disclosure of electronic data of data subjects, to 
US electronic service providers, regardless of where it is stored. 
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employment - legal changes published in July 2019 
Law no. 124/2019 regarding the minimum requirements for increasing the mobility 
of employees between the Member States by improving the acquisition and 
retention of the supplementary pension rights was published in the Official Gazette of 
Romania, Part I, no. 558 from July 08 , 2019, coming into force on July 11 , 2019.  

This Law transposes the provisions of Directive 2014/50/EU of the European Parliament and of the Council 
of 16 April 2014 on minimum requirements for increasing the mobility of workers between Member States 
by improving the acquisition and retention of supplementary pension rights, published in the Official 
Gazette of the European Union (OGEU), series L, no. 128 of April 30, 2014. The purpose of this Directive is 
to facilitate the mobility of workers between the Member States by improving the acquisition and 
retention of the supplementary pension rights of the members of the respective supplementary 
pension schemes.  

This Directive does not and, consequently neither the law transposing it, call into question the right of the 
Member States to organize their own pension systems. The Member States have full responsibility for the 
organization of these systems and are not obliged to adopt legislation on the establishment of 
supplementary pension schemes as part of the transposition of this Directive into national law. 

It is to note that this law applies to supplementary pension schemes, apart from the schemes covered by 
Regulation (EC) No. 883/2004 of the European Parliament and of the Council of 29 April 2004 on the 
coordination of social security systems. Also, it does not affect the rights provided by Law no. 204/2006 
regarding the optional pensions, as subsequently amended and supplemented. 

Law no. 124/2019 refers to the rights of employees who are contributing to an additional pension within an 
employment relationship in one Member State and moves to another country within the European Union, 
so the additional pension is defined as the age-limit pension established in accordance with the provisions 
of the national legislation, granted additionally and distinctly to the pension in the public system, in 
compliance with the rules provided by the supplementary pension schemes.  

Employees' accession to supplementary pension scheme is achieved by signing an individual act of 
accession, in the form of a written contract concluded between the employee and/or their employer and 
the legal representative of the supplementary pension scheme. 
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The supplementary pension schemes based on individual acts of accession are subject to regulation of Law 
no. 124/2019 under the following conditions: 

(a) it is addressed to persons who are under employment/working relationship/ mandate;              

(b) there is a direct involvement of the employer in the negotiation or conclusion of the employee’s individual 
act of accession the supplementary pension scheme, based on the provisions of the individual 
employment contract/working relationship/ mandate or the collective bargaining agreement applicable 
with the employer;  

(c) the individual act of accession is approved by the employee under the conditions established by the 
employer with the supplementary pension scheme.               

Decision of the High Court of Cassation and Justice no. 19/05.20.2019 for a solution 
to certain matters of law was published in the Official Gazette of Romania, Part I, no. 573 of July 12, 
2019 and is applicable from the same date. 

The Bacau Court of Appeal - Civil Section I, by the Conclusion dated December 12, 2018, pronounced in the 
case no. 1.621/110/2016, ordered the referral to HCCJ - Panel for solving matters of law, in order to issue a 
preliminary decision by which a resolution of principle is to be given to the following question of law: 

„Art. 38 of the Labor Code, in conjunction with art. 254 of the same code, is interpreted as meaning that the 
criminal clause is admissible/inadmissible in an individual employment contract or in an addendum to the 
individual employment contract ?” 

In analyzing this issue of law, the HCCJ held that art. 254 para. (3) and (4) of the Labor Code establish 
that the recovery of the value of the damage caused to the employer by the employee, when its extent does 
not exceeds five minimum wages, agreed between the two actors involved, after preparation by the 
employer of notes finding and evaluating the damage made. 

Therefore, the assessment of the damage in this case is subsequent to the occurrence of the damage, the 
extent of the compensation being such as to cover the actual damage suffered by the employer, and not a 
conventionally assessed injury, prior to the damage occurring, which even if it would have been agreed 
by inserting a Criminal clause in the employment contract or in an addendum to it, could not have been 
used in this special procedure. 

Thus, by the aforementioned legal provisions, the legislator has regulated a special procedure for finding 
and assessing the damage through the agreement of the parties when the extent of the damage does 
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not exceed the stipulated limit, the legislator derogating from the rule of referring to the courts for 
attracting patrimonial liability, without understand by this that the exemption were broader and were also 
targeting the damage assessment requirement after its occurrence. 

As a consequence, in the case of damages that exceed the legal limit, the simplified procedure provided by 
art. 254 para. (3) and (4) of the Labor Code is not applicable and, consequently, the conventional 
assessment of the extent of the damage after its occurrence is not allowed and, even more, the 
conventional assessment prior to the damage occurring is not allowed by negotiating a penal clause.  

The High Court held that the inclusion of the stipulated penal clauses - that stipulation in the contract of 
employment or addendum thereto whereby the employer and the employee assess before its occurrence the 
extent of the damage caused to the employer by the non-performance or improper performance of work duties 
of the employee - in the individual employment contract or an addendum thereto signifies implicit waiver 
of the employee’s right to engage its patrimonial liability only in court, based on a judicial assessment 
of damage, being prohibited according to art. 10 of the Labor Code and, as a consequence, is invalid, 
pursuant to art. 57 of the same code, a legal sanction that can be found by way of action or by way of 
exception.  

Last but not least, it is worth mentioning that the stipulation of the penal clause in the individual 
employment contract for the non-performance, late or improper performance of a main obligation in the 
contract has a strong comminatory effect, constituting a means of pressure on the employee who, under 
the threat of payment of a lump sum, is determined to give up their other fundamental rights, such as the 
right to choose the job, the right to further negotiations, etc. 

For all the above mentioned arguments, HCCJ admitted the referral made by the Bacau Court of Appeal and 
established that "the stipulation of the penal clause in the individual employment contract or in an 
additional document thereof, which assesses the damage caused to the employee by the fault and in in 
connection with his work, it is forbidden and is sanctioned with the nullity of the clause thus negotiated. 
" 

Law no. 132/2019 for amending and supplementing Law no. 52/2011 regarding the 
exercising of occasional activities carried out by day laborers was published in the Official 
Gazette of Romania, Part I, no. 575 dated July 15, 2019, entering into force on July 18, 2019 .  

Article 4 paragraph 4 is amended again by adding new fields where day laborer can work for the same 
beneficiary for a period of 180 days accumulated over a calendar year (except for the 90-day rule). Thus, at 
present, day laborers who carry out activities in the fields of: agriculture, forestry, viticulture, fruit and 
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vegetable farming, floriculture, fisheries, animal husbandry in extensive system through the seasonal 
grazing of cattle, horses, seasonal activities within botanical gardens, as well as in research-development-
innovation activities in the agricultural field of the Academy of Agricultural and Forestry Sciences "Gheorghe 
Ionescu-Sisesti", of the institutes, centers and research-development stations subordinated to the latter, 
and of national institutes, agricultural and forestry education institutions can accrue to a period of 
maximum 180 days during a calendar year for the same beneficiary. The same time limits also apply if 
the day worker performs activities in the listed areas for several beneficiaries.  

Also, by exception, the beneficiary can now use day labor to carry out activities for the benefit of a third 
party in the areas where the beneficiary has concluded service contracts with third parties, areas of activity 
that must be among those provided in art. 13 of the Law. 

There is no longer the obligation to draw up daily the Registry of day laborers, and for day laborers in the 
fields of: agriculture, forestry, viticulture, fruit and vegetable farming, floriculture, fish farming, animal 
husbandry in the extensive system through the seasonal grazing of cattle, horses, seasonal activities in 
botanical gardens, as well as in the research-development-innovation activities in the agricultural field of 
the "Gheorghe Ionescu-Sisesti" Academy of Agricultural and Forestry Sciences, of the institutes, centers and 
research-development stations under it, and of the national institutes, of agricultural and forestry 
educational institutions , the electronic registry of daily laborers shall be drawn up monthly. 
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litigation and arbitration - legal changes published in July 2019 
Decision of the High Court of Cassation and Justice no. 4/2019 regarding the 
interpretation and application of the provisions of art. 396 paragraph (10) of the Code 
of Criminal Procedure, was published in the Official Gazette of Romania, Part I no. 546 
of July 3, 2019 and is applicable from the same date. 

The court upheld the complaint, the appeal in the interest of the law filed by the Attorney General of the 
Prosecutor's Office with the High Court of Cassation and Justice and, consequently, in the unitary interpretation 
and application of the provisions of art. 396 paragraph (10) of the Code of Criminal Procedure, established that: 
"In the hypothesis where the court admitted the defendant's request for judgment in the simplified procedure for 
admitting the accusation, and the case was judged according to this procedure, it is not possible to make a well-
founded judgment on the provisions of art. 16 paragraph (1) letter b) thesis II and letter c) of the Criminal Procedure 
Code”. In the arguments, the Court held that between the procedure in case of admission of the accusation and 
the application of the provisions of art. 16 paragraph (1) lit. c) from the Criminal Procedure Code there is an 
obvious incompatibility, which results from the way the rules governing this institution are issued and, 
respectively, the case of preventing the continued exercise of the indicated criminal action, because, regarding 
the latter, the text of the law stipulates that it is a situation when "there is no evidence that a person has committed 
the crime", while the abbreviated procedure can be followed only if, among other things, the defendant "fully 
acknowledges the facts they are charged with" and "the court finds that the evidence is sufficient to find out the 
truth and the just solution of the case", in other words, in the hypothesis that there is evidence that the person 
who has fully acknowledged the facts is their perpetrator, and the evidence is sufficient. 

Decision of the High Court of Cassation and Justice no. 14/2019 regarding the 
examination of the referral made by the Timisoara Court of Appeals - Criminal Section 
in Case no. 31.874/325/2017, regarding the issuance of a preliminary ruling, was 
published in the Official Gazette of Romania no. 585, Part I of July 17, 2019 and is 
applicable from the same date. 

The court upheld the referral, which requires a preliminary ruling, regarding the principle of the following 
question of law: if the provisions of art. 43 paragraph (2) of the Criminal Code presuppose that all the concurrent 
offenses are committed after the final sentence which is not executed or partially executed, or are also applicable 
if one of them is concurrent with the one that attracts the situation of repeat offense, and established the 
following:  "the provisions of art. 43 paragraph (2) of the Criminal Code presuppose that all the concurrent offenses 
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be committed after the definitive sentence, not executed or partially executed, and that these are not applicable in 
case one of the offenses is also concurrent with  the one which constitutes the first basis of the repeat offense”. 

Decision of the High Court of Cassation and Justice no. 11/2019 regarding the 
examination of the referral made by the Alba Iulia Court of Appeal - Criminal Section in 
the files no. 2,309/107/2018 and no. 2.366/107/2018, regarding the issuance of a 
preliminary ruling, was published in the Official Gazette of Romania no. 613, Part I of 
July 24, 2019 and is applicable from the same date. 

The Court upheld the referral, finding the following: “in the application of art. 539 paragraph  (2) of the Code of 
Criminal Procedure, the legal or illegal nature of the deprivation of freedom during the criminal trial of the 
defendant acquitted by definitive decision cannot be established by way of the challenge to enforcement based on 
the provisions of art. 598 par. (1) let. d) or art. 598 par. (1) let. c) thesis I of the Criminal Procedure Code”. 

Decision of the High Court of Cassation and Justice no. 18/2019 regarding the 
examination of the appeal in the interest of the law formulated by the Governing Board 
of the Constanta Court of Appeal regarding the unitary interpretation and application 
of the provisions of art. 714 and art. 95 of the Civil Procedure Code was published in the 
Official Gazette of Romania, Part I no. 321 of July 26, 2019 and is applicable from the 
same date. 

The court admitted the appeal in the interest of the law, stating that “In the unitary interpretation and application 
of the provisions of art. 714 and art. 95 of the Code of Civil Procedure, the civil sections of the courts are functionally 
competent to solve the appeals declared against the judgments issued by the judges on the appeals made against 
the mandatory enforcements started under the provisions of art. 260 of Law no. 207/2015 regarding the Fiscal 
Procedure Code, as subsequently amended and supplemented.” 
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public procurement - legal changes published in July 2019 

Order of the National Agency for Public Procurement no. 1760/2019 for approving the 
Methodology for supervising the operation of the system of public/sectoral 
procurement, works and services concessions was published in the Official Gazette of Romania, 
Part I, no. 544 of July 3, 2019, coming into force on the same date. 

The Methodology aims to establish the mode of interaction of the National Agency for Public Procurement 
(NAPP) with the contracting authorities/entities in order to carry out the activity of supervising the operation 
of the procurement system. 

According to the Order, in exercising the function of supervising the operation of the system of public/ 
sectoral procurement, works and services concessions, NAPP conducts thematic actions to identify the 
measures needed to be adopted in order to streamline procurement processes at the national system level. 

At the same time, it is mentioned that the activity of supervising the operation of the system of public/ 
sectoral procurement, and concessions of works and services, is realized by using the data provided as a 
result of exercising the functions of monitoring, ex ante control, conciliation, as well as of the information/ 
notifications received from other institutions within the public procurement system or from other sources. 

The Order also provides that the designated teams establish the necessary documents and/or information 
to be requested from the contracting authorities/entities, insofar as they are not available in the Electronic 
Public Procurement System or cannot be obtained from other institutions within the public procurement 
system. The necessary documents and/or information may refer to, but not be limited to, the following 
documents and/or aspects: 

(a) the annual public procurement plan; 

(b) administrative acts underlying the amendments of the contracts; 

(c) provisions adopted by the management of the contracting authority/entity regarding the 
implementation of the decisions of the National Council for Solving Complaints (NCSC) and/or the 
decisions of the courts; 

(d) notes for the extension of the bid assessment period, if applicable; 

(e) reports of necessity; 
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(f) the annual public/sectoral procurement strategy, as appropriate; 

(g) documents in which the decisions of the evaluation committees and/or the personnel designated 
with the direct procurement are formalized; 

(h) internal/operational/working procedures related to public/sectoral procurement/concessions; 

(i) documents in which the decisions of the assessment commissions and/or the personnel designated 
with direct procurement are formalized. 

The Order establishes that the activity of the designated team(s) ends with drafting a supervision note (the 
elements that it must include are listed in the Order). The analysis note is sent to the compartment with 
attributions for the preparation of the summary note through which punctual information about the public 
procurement system is submitted to the NAPP management, as well as proposals for corrective measures 
of systemic irregularities. 

After the supervision activity is completed, the members of the designated team (s) draw up the supervision 
file which will contain, as the case may be, the following: a) internal note; b) the communication regarding 
the beginning of the supervision activity; c) statements of confidentiality and impartiality of the members 
of the designated team(s); d) explanatory notes, if applicable; e) the analysis note; f) the synthetic note. 

Government Decision no. 495/2019 for amending and supplementing the 
Methodological Norms for applying the provisions of the Government Emergency 
Ordinance no. 98/2017 regarding the ex ante control function of the awarding process 
of public procurement contracts/framework agreements, sectoral contracts/ framework 
agreements and works and service concession contracts, provided in annex no. 1 to the 
Government Decision no. 419/2018 was published in the Official Gazette of Romania, Part I, no. 612 
of July 24, 2019, coming into force on the same date. 

The Decision amends a number of issues within the Methodological Norms for applying the provisions of 
the G.E.O. no. 98/2017 regarding the ex ante control function of the process of awarding public 
procurement contracts/framework agreements, sectoral contracts/ framework agreements and works 
concession and service concession contracts. Of these amendments, we mention the following: 

 it is stipulated that, if the ex ante control activity is completed on the date of the notice regarding 
the conclusion of the contract and/or the cancellation of the procedure and/or the conclusion of 
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the addendum for amending the contract, the ex ante verifiers should draw up an activity report 
within 3 days from the completion of the ex ante control activity, which is transmitted, in copy, to 
the National Integrity Agency (where the provisions of article 7 paragraph 6 of G.E.O. no. 98/2017 
are incident); according to the previous regulation, the activity report had to be sent to the 
management authorities for the contracts financed from non-reimbursable European funds; 

 the way of designating the control teams composed of ex ante verifiers has been changed, these 
being appointed by order of the NAPP president, based on the verification program, within: (a) 3 
working days from the publication of the participation/contract/simplified participation/concession 
notice; (b) one business day from the time of inclusion in the program of verification of the 
contractual amendment or negotiation procedure without prior publication; 

 it is established that the Selection Methodology provided in Chapter II section 1 of E.G.O. no. 
98/2017, is applied daily, in all cases where the number of requests for the ex ante control by NAPP 
is higher than the 5% applied to the number of award procedures related to contracts with an 
estimated value higher than the established threshold for the direct purchase, uploaded by the 
contracting authorities in SEAP on the previous day; 

 also regarding the Selection methodology, new articles were introduced whereby the selection is 
based on the risk assessment associated with the contract award procedures and, based on the 
result obtained by applying filters, criteria and risk indicators, they are included in the verification 
program; 

 regarding the notice of intent to initiate the negotiation procedure without prior publication, and 
to amend the contract, accompanied by the request for ex ante control, it is transmitted to NAPP 
through the means of communication provided in Chapter II section 5 of Law no. 98/2016, or 
through SEAP, simultaneously with the transmission of invitations to the economic operators 
concerned, in compliance with the deadlines provided in art. 20, respectively art. 21 of the E.G.O. 
no. 98/2017, between the date of transmission of the notice to NAPP and the one for the beginning 
of the actions related to the contract negotiation/amendment; 

 new types of information must be included in the notice of intent to initiate the negotiation 
procedure without prior publication, or to amend the contract and the request for ex ante control, 
information that can be found in annexes no. 1.1 and 1.2, and in annex no. 1.3; 
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 the Decision repeals the provision according to which "The mode of interaction between NAPP and 
the contracting authority in the ex ante control process of the contractual modifications included in 
the verification program is established by order of the NAPP president.";  

 the annexes no. 1.1-1.4 to the Methodological Norms for the application of the provisions of the 
Government Emergency Ordinance no. 98/2017 are replaced by the annexes no. 1-5 to the new 
Decision. 
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real estate - legal changes published in July 2019 

Law no. 151/2019 for supplementing the Law no. 350/2001 on land and urban planning 
was published in the Official Gazette of Romania, Part I, no. 623/26.07.2019, being 
applicable as of 29.07.2019. 

The law regulates a series of measures regarding the identification, monitoring and organization of informal 
settlements in Romania, represented by groups of at least 3 spontaneously developed housing units, occupied by 
individuals or families that are part of vulnerable groups defined according to the Law on social assistance no. 
292/2011. The new provisions aim to clarify the legal regime of informal settlements, the drafting of the general 
cadaster and the registration of buildings from informal settlements in the integrated cadaster and land book 
system. 

The most important provision of the new normative act refers to the introduction of a new paragraph (paragraph 
3) in art. 64 of Law no. 350/2001, which establishes that the right to appeal in administrative disputes the decisions 
of the local authorities for the approval of the zoning documents (General, Regional and Detailed Zoning 
Schemes) and the land planning (the National, Regional and County Land Planning Scheme) is prescribed within 
5 years from the date of approval. The Law no. 151/2019 does not contain transitional provisions regarding the 
application in time of this new legal text. 

The deadline regulated by the provisions of Law no. 151/2019, however, is not correlated with the provisions 
regarding the preliminary complaint procedure regulated by the Administrative Litigations Law no. 554/2004, 
being expected that in the next period clarifications will be sent on this aspect either through the methodological 
norms or as a result of a possible decision of the Constitutional Court. 

 

 
 
 
 


