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insolvency - legal update published in March 2019 

Decision of the High Court of Cassation and Justice no. 5/2019 regarding the 
examination of the complaint filed by the Galati Court of Appeal - Civil Section II in Case 
no. 4.568/121/2016/a9 based on art. 519 of the Code of Civil Procedure, for issuing a 
preliminary ruling on the solution to a question of law was published in the Official Gazette of 
Romania, Part I, no. 237 of 27 March 2019, applicable from the same date. 

The question of law presented before the High Court of Cassation and Justice for the purpose of a preliminary 
ruling was to determine whether the provisions of Art. 133 par. (4) let. e) of Law no. 85/2014, according to which 
"the reorganization plan shall mention: ... e) the manner of payment of current receivables" may be interpreted as 
meaning that the debtor's reorganization plan may provide for the staggered payment of current receivables 
(including budgetary ones). 

In analyzing this matter of law, the High Court has found that the requirement whereby the reorganization plan 
must mention the manner of payment of current receivables, as provided by the legislator in Art. 133 par. (4) let. 
e) of Law no. 85/2014 is not susceptible to an extensive interpretation in the sense of the possibility of staggering 
the payment of current receivables through the payment schedule of current receivables included in the 
reorganization plan by amending their payment deadlines without the current creditors' agreement. 

Such an interpretation is considered by the High Court to be in contradiction with both the privileged legal 
regime of this type of receivable and the purpose pursued by the legislator by the provision under analysis. 
Under this last aspect, it is emphasized that the reorganization plan’s main purpose is to configure the way of 
extinguishing the receivables included in the final table, but taking into account the fact that during the 
reorganization period the debtor continues its activity, and it is natural to generate current obligations, thus in 
order to be considered sustainable, the plan must ensure payment thereof. Therefore, without the current 
creditors' agreement, without payment agreements concluded between the contracting parties, the only possible 
staggering of the payment of current receivables is that resulting from the date of their payability, the 
reorganization plan being necessary to indicate the forecasted cash flow, namely the sources of payment which 
can cover current receivables. 

It is also noted that the above-mentioned interpretation is in accordance with the provisions of art. 165 par. (6) 
of the Law no. 207/2015 on the Code of Fiscal Procedure, which establishes for debtors subject to insolvency law, 
except for the situations provided in Art. 167 par. (11) and (12), the following order for the settlement of debts: 
firstly, the tax liabilities incurred after the opening of the insolvency proceedings, in order of seniority, and 
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subsequently the amounts due on account of the instalments of the payment obligations of tax obligations 
included in the reorganization plan . Moreover, the procedure whereby the debtor could obtain, for outstanding 
budgetary receivables, deductions or staggered payments granted under the Code of Fiscal Procedure, is not to 
be confused with the possibility of staggering payments through the plan to reorganize the budgetary 
receivables. The procedure for the qualification of budgetary receivables as current receivables is made by the 
official receiver and is subject to censorship by the bankruptcy judge in case of challenge, therefore the High 
Court considered that it exceeds the question of law which is the subject hereof. 

For all of these reasons, the High Court upheld the referral for a preliminary ruling and noted that, in interpreting 

the provisions of Art. 133 par. (4) let. e) of Law no. 85/2014, the reorganization plan of the debtor can 
not provide for the staggered payment of current receivables (including budgetary 
receivables). 

 

 


